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A B S T R A C T 

This article investigates the lawfulness of isolating residents of care and group homes during the COVID-19 

pandemic. Many residents are mobile, and their freedom to move is a central ethical tenet and human right. It is 

not however an absolute right and trade-offs between autonomy, liberty and health need to be made since 

COVID-19 is highly infectious and poses serious risks of critical illness and death. People living in care and 

group homes may be particularly vulnerable because recommended hygiene practices are difficult for them and 

many residents are elderly, and/or have co-morbidities. In some circumstances, the trade-offs can be made easily 

with the agreement of the resident and for short periods of time. However challenging cases arise, in particular 

for residents and occupants with dementia who ‗wander‘, meaning they have a strong need to walk, sometimes 

due to agitation, as may also be the case for some people with developmental disability (e.g. autism), or as a 

consequence of mental illness. 

 

This article addresses three central questions: (1) in what circumstances is it lawful to isolate residents of social 

care homes to prevent transmission of COVID-19, in particular where the resident has a strong compulsion to 

walk and will not, or cannot, remain still and isolated? (2) what types of strategies are lawful to curtail walking 

and achieve isolation and social distancing? (3) is law reform required to ensure any action to restrict freedoms 

is lawful and not excessive? These questions emerged during the first wave of the COVID-19 pandemic and are 

still relevant. Although focussed on COVID-19, the results are also relevant to other future outbreaks of 

infectious diseases in care and group homes. Likewise, while we concentrate on the law in England and Wales, 

the analysis and implications have international significance. 
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1. Introduction 

COVID-19 is a serious problem for care homes, with some reports indicating more than 19,0000 deaths 

in the sector in England and Wales,
1
 accounting for more than half the country‘s coronavirus deaths so far.

2
 

Occupants in other group home settings have also been badly affected, for example people with intellectual 

disabilities living in residential care or supported living. Despite significant rates of mortality amongst their 

residents, it took several months for care homes to be prioritised for government support.
3
 In the meantime, staff 

in care and group homes across the country have managed the increased care and support needs of their 

residents, alongside increased workloads due to staff shortages, limited personal protective equipment,
4
 and 

much new policy guidance.
5
 At the time of writing, cases are now beginning to rise again in a second epidemic 

wave. Indeed, cases of COVID-19 are expected to continue for the foreseeable future. It is possible that the 

causative virus, SARS-CoV-2, will always circulate similar to influenza. Accordingly, it is important to reflect 

on best practice for isolating residents and avoiding COVID-19 infections in care homes, group homes and 

hostels (hereafter ‗social care homes‘). 

 

This article addresses three central questions: (1) in what circumstances is it lawful in England and 

Wales to isolate residents of social care homes to prevent transmission of COVID-19, in particular where the 

resident has a strong compulsion to walk? (2) what types of strategies are lawful to curtail mobility and achieve 

isolation and social distancing? and (3) is law reform required? 

 

2. The challenges of social distancing in care homes 

 

2.1 Mobility, ‘wandering’ and ‘walking about’ 

 

Social care homes provide accommodation and support to elderly and frail residents, people with 

learning disabilities, and people with severe and enduring mental illness. Many people within these populations 

are vulnerable to the effects of COVID-19. They have pre-existing comorbidities associated with poor 

outcomes, and live in circumstances where it is difficult to practice good hygiene and social distancing. For 

example, staff may assist multiple residents with intimate tasks such as dressing and bathing, sometimes in more 

than one home,
6
 and buildings are often designed to bring people together for communal eating and activities. In 

normal circumstances, social interaction has many benefits, but in the pandemic, it increases transmission risks. 

A further challenge in these settings – and the focus of this paper - is the common occurrence of residents who 

‗wander‘ or walk extensively, for varied reasons. 

 

This paper analyses the lawfulness of isolation for all residents, with a particular emphasis on the 

challenging cases that arise with residents with impaired cognition who walk extensively, and who find it 

difficult to appreciate the need for social distancing or whose need to walk is such that it is difficult for them to 

limit themselves to a restricted area. These individuals come into close proximity with other people, unless staff 

intervene. They include (among others) people suffering from dementia, some of whom may walk for extended 

periods during the day up and down corridors. They also include adults with autism and/or learning disabilities 
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who walk to offset anxiety and agitation perhaps due to changes in their routine during the pandemic, and 

people with enduring mental illnesses who walk for a diverse range of reasons. 

 

Given the widespread and highly transmissible nature of SARS-CoV-2, isolation and restricted 

freedom of movement is an issue for any resident who is mobile. Questions of law and ethics will be relevant 

whenever a resident disagrees with distancing or hygiene recommendations. Particularly challenging issues arise 

with residents who walk extensively and experience a strong need to walk. There are different reasons for 

extensive walking. The individual may be trying to relieve boredom, pain, anxiety or restlessness, or they may 

feel, albeit possibly irrationally, that they are lost or need to find someone or something, or to get away. They 

may be confused and disorientated in time, place and person. Walking may be an ingrained habit, a normal 

routine, a way of staying independent or a source of pleasure. Sometimes the motion is driven simply by a 

strong and repeated feeling that they need to walk; which can be a side effect (akathisia) of some anti-psychotic 

medications.
7
 Depending on the reason for a resident‘s walking, isolation and confinement may be difficult to 

achieve. 

 

‗Wandering‘ is the vocabulary used in many medical journals to describe the walking behaviours 

associated with dementia or other cognitive impairment. For example, ‗wandering‘ has been defined as: 

 ‘seemingly aimless[,] or disoriented[,] ambulation throughout a facility ...often with observable 

patterns such as lapping, pacing, or random ambulation.’
8
 

However, there is no conclusive nor agreed definition, and recent literature tends to regard the term ‗wandering‘ 

as unhelpfully imprecise, inaccurate and/or pejorative.
9
 The ordinary meaning of ‗wandering‘ suggests the 

motion is simply casual meandering with minor significance. In reality, however, the wanderer may walk in a 

determined and persistent manner, with a purpose and/or the walking may be highly significant for the 

individual. 

 

In this paper, echoing the Alzheimer‘s Society,
10

 we use the term ‗walking about‘ to refer to a variety 

of behaviours including ‗wandering‘, walking, including walking with purpose, and going out. As mentioned, 

there are times when all independent mobile residents will want to move about. Walking itself is not a problem 

– it is the circumstances in which the walking takes place, such as widespread COVID-19 and the need for 

infection control, which creates issues. The approach recommended in this article provides a broad and flexible 

framework for working through the issues. Residents who lack decision-making capacity or who refuse to 

isolate, and who walk extensively pose the greatest challenges. 

 

2.2 The benefits and detriments of walking about during the pandemic 

 

There are strong reasons to help an individual stay mobile, especially if they walk regularly and extensively. 

Walking contributes to a person‘s fitness and general health, including preserving muscle mass and 

independence, and reduces tension. It can also be an important way in which an individual maintains interest in 

their life, a sense of self, and self-direction.
11

 Even outside of the context of infectious disease, the benefits of 
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walking have to be weighed against the risks. These include the risk of falls, uninvited entry into other 

bedrooms, leaving the building, and getting lost. These are typically managed in a way that allows the person to 

carry on walking, including outdoors. Fall risks can be managed with hip pads, walking aids, and by removing 

trip hazards. Inappropriate pathways can be managed by staff observation, key cards, and wearable tracking 

devices. 

 

The COVID-19 pandemic makes walking about additionally risky, and has accentuated tensions 

between risk and benefit, and what is acceptable restriction of mobility and what is not. COVID-19 is a 

potentially fatal condition resulting from infection with the virus SARS-CoV-2. Long COVID (also known as 

Post-COVID syndrome
12

) and ‗severe COVID‘ (involving severe agitation and extremely severe breathlessness 

requiring opioids) have been described.
13

 The risk of transmission within the indoor environments of care 

homes are high. It is well-established that the SARS-CoV-2 virus transmits through contact and droplet 

transmission such as kissing, coughing, sneezing, loud vocalisation. Transmission risk is presently considered 

high if people are within 2 metres for 10-15 minutes.
14

 Airborne transmission (where infectious particles 

survive in air over long distances and time) and fomite transmission (where infectious particles contaminate 

surfaces and objects) are other suspected modes of transmission.
15

 Crucially, residents who walk about are 

exposed to, and expose others to, contact, droplet and fomite transmission. They can easily touch hard surfaces 

(walls, doors, bannisters) and come within two meters of other residents, staff, or the general public (often much 

closer) in corridors, common areas, public spaces, or when they mistakenly enter another resident‘s private 

room. Cleaning measures will greatly reduce fomite transmission, depending on the frequency of the cleaning 

schedule. 

 

2.3 Relevance of COVID-19 status 

 

The risks posed from walking about during the COVID-19 pandemic differ depending on whether the 

person concerned is COVID-negative or COVID-positive. People who are COVID-negative and walk about put 

themselves at risk of acquiring a potentially fatal infection, and subsequently spreading the disease. Those who 

are COVID-positive primarily pose a risk to other residents and staff. Occasionally, a COVID-positive resident 

may also pose a risk to themselves, for example if they fail to realise the seriousness of their illness or are at 

increased risk of falling as a result of infection. 

 

Distinguishing COVID-status is, however, difficult due to several sources of uncertainty. For all 

people, there is a period of latency and a significant number of false negatives with presently available 

diagnostic tests, possibly as high as 30%.
16

 There are additional difficulties for residents of social care homes.
17

 

Until more practical tests are available (e.g. saliva tests), people with cognitive impairments are likely to have 

little patience for the uncomfortable nasopharyngeal procedure if they do not understand its purposes. Screening 

on the basis of symptoms is tricky because classic COVID-19 symptoms are much less prominent in elderly 

residents and it is unknown whether or not they are standard in people with specific genetic-linked learning 

disabilities. For example, elderly people rarely experience the fever and cough that are characteristic of COVID-
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19 infections in younger people.
18

 Even in the absence of COVID-19 infection, elderly people commonly suffer 

from a cough, lack of smell and taste, fatigue, and have appetites and periods of confusion that wax and wane.
19

 

Furthermore, people with dementia or severe learning disabilities may not have the vocabulary to report the 

symptoms they are experiencing. 

 

2.4 The effects of isolation 

 

When thinking about the effects of isolation, it is important to recognise that social care homes are not 

merely a place of care but also the residents‘ homes (even if not always adopted as such out of choice). Isolation 

from the world outside (including friends and family), and separation within a home can lead to boredom, loss 

of purpose, anxiety, low mood and subsequent decline. People with dementia and cognitive impairment are 

particularly vulnerable because they are no longer able to understand the situation and often cannot use IT or 

phones to contact others electronically. Sometimes walking – and associated interactions with other people and 

the environment - is one of the few activities that give a person‘s life purpose and enjoyment. Reportedly, 

isolation has been overused with major impact.
20

 For example: ―care home residents confined to their rooms 

and forbidden visits from loved ones are giving up on life and ‗fading away‘‖;
21

 ―The virus won‘t be the killer 

of these people, it‘s the distress and fear of [isolation] that is doing it‖;
22

 and ―residents who were giggling, 

happy and active before the crisis now just lie in their beds or sit alone in their rooms with their doors 

closed…Many now barely respond when you speak to them…Some shout for their friends and family. Others 

have given up entirely and are fading away.‖
23

 

 

2.5 ‘Soft’ and ‘hard’ strategies for isolation 

 

Where a degree of isolation is required, different methods can be employed to curtail walking. A 

variety of low-intervention strategies, which we term ‗soft strategies,‘ include: explaining the purpose of social 

distancing and seeking support of carers, family and friends to communicate this message; investigating and 

addressing unmet needs (pain, hunger/thirst, boredom; too much noise; medical attention for hyperactive 

delirium
24

); offering distractions and enticements back to the person‘s own space (e.g. ―let‘s go have a cup of 

tea in your room‖); increasing stimulation (e.g. purposeful activity, or TV) in their own room; increasing 

staff:resident ratio so it is possible for staff to accompany them on a walk; moving the resident to a room more 

distant from others or closer to a garden. Where people have learning disabilities, explanations can be simplified 

and repeated.
25

 

 

Soft strategies will not always be effective, and it may therefore be necessary to consider other 

techniques to restrict a resident‘s walking behaviour. We term these other techniques ‗hard strategies‘ because 

they are more interventionist and raise more serious ethical concerns. They include: cohorting residents - also 

known as zoning residents – in groups of confirmed positive or confirmed negative residents; moving residents 

to different accommodation (e.g. with relatives, another care home, or a psychiatric hospital); 
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physical/mechanical restraint; and sedation. Physical restrictions that might be mooted include: door locks; 

‗baffle‘ handles; high bed rails; door alarms and tagged bracelets.
26

 Types of sedation that might be considered, 

but not necessarily approved, include benzodiazepines, antipsychotics, or sedative antihistamines to settle a 

resident who is distressed by isolation or to reduce their movement.
27

 

 

These approaches are ethically problematic if they are overused, particularly with people with learning 

disabilities or cognitive impairment.
28

 They also have practical drawbacks. Some physical restrictions can 

paradoxically increase the risks of falls and injury. They can make some walkers agitated, confused, angry and 

aggressive. These reactions are obviously upsetting for the individual and pose risks to staff and other residents 

in close proximity. They also affect valuable relationships of trust, and distress other residents. Physical 

restrictions can also be problematic even when the resident does not resist. As mentioned above, forced stillness 

can seriously reduce a person‘s quality of life, particularly when walking or going out would otherwise provide 

stimulation or mental relaxation. 

 

 All hard strategies have potential harms and ethical concerns. For instance, finding the resident 

alternative temporary accommodation can cause a lot of anxiety, distress and confusion, decreased cognition 

and increased mortality in those with dementia, plus a high administrative burden for staff and families. Often 

there is no suitable accommodation, even with willing families, when the individual has dementia and/or needs 

high levels of care. Cohorting preserves a degree of space for walking about, but a resident‘s walking is 

nevertheless restricted to a specific place for significant periods of time,
29

 subject to surveillance and, should 

they try to breach the boundaries, physical re-direction. 

 

2.6 Diversity of circumstances 

 

Sections 2.2-2.5 demonstrate that there are many factors to consider when seeking to decide whether a 

mobile resident should be isolated in their room using soft or hard strategies, or allowed to walk about. The risks 

of a serious COVID-19 illness resulting from walking about vary considerably; for example, depending on the 

resident‘s age, previous infection, or the level of virus currently circulating in the community. The benefits of 

walking about for an individual‘s well-being are also highly variable. For some, walking about relieves boredom 

so alternative stimulation could take its place. In contrast others need to walk to relieve pain or anxiety. 

Responses to isolation (essentially forced introversion) also differ. For example, some residents become 

extremely agitated or emotionally locked-in if confined to a room with limited movement or social contact; 

others are content to ‗wait it out‘. Furthermore, we noted that the availability and impact of isolation techniques 

differ across social care homes. Some, for example, have facilities for segregating residents with different risk 

levels; others do not. Some have staffing levels that can provide alternative stimulation or 1:1 support whilst 

walking; but not all. 

3. Central Ethical Concepts 
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Being faced with such a wide variety of circumstances, blanket rules directing how and when residents 

of social care homes should be isolated are clearly inappropriate. A principle-based approach, coupled with 

case-by-case application of the principles for individual residents, will be far more sensitive and specific. 

Ethical reflection steers one towards such principles, which can then be applied in any country, and also 

identifies the ideas underpinning the English legal framework analysed in Section 4. 

 

The ethics of managing COVID-19 in care homes raises a challenging blend of concepts from clinical 

ethics, disability ethics, public health ethics, organisational ethics and human rights. Space does not allow a full 

discussion - after all, an uncontroversial ethical system has eluded humankind for thousands of years - but 

several principles are clearly relevant and reflect fundamental human rights. 

1. Respect personal autonomy – in simple terms, autonomy is about a person‘s ability to act on his 

or her own values, interests and desires, to live a life of their own choosing. Typically, autonomy 

is highly valued–and therefore should be respected—because personal autonomy provides each 

person with their own life path, which lets them balance pros and cons in their own way, and 

gives them and their life identity and meaning. If an action affects a person with the capacity to 

make their own choices, it is common to permit the action with the individual‘s informed consent. 

For example, if a COVID-negative resident wants to prioritise quality of life over quantity, they 

might choose to keep walking about. There may be other ways to justify the action, for example if 

the resident was COVID-positive then even without their consent the action might be justified to 

protect the welfare of others. The ultimate decision depends on a careful assessment of all the 

other principles. 

2. Support personal autonomy – Residents of social care homes have different capabilities for 

living autonomously. Impaired capacity to process information can make it more difficult to 

exercise personal autonomy but does not erase its importance. Therefore it is vital that people 

with impaired decision-making are supported to make their own choices so far as they can. 

3. Protect welfare – the ethical idea of welfare is that one should act so as to protect and take care 

of other people. When the action affects a person positively for their own good, the language of 

‗best interests‘ is often used to capture this general concern. If the person has the capacity to act 

with autonomy, giving priority to a decision in their best interests is considered paternalist. For 

those who are unable to make their own autonomous decisions, it is appropriate when making 

choices for them to make decisions in their best interests, taking into account their past and 

present wishes and feelings. A person‘s best interests includes not only their medical interests 

(e.g. the benefits of protecting them from infection) but also their overall wellbeing (e.g. the 

benefits of having contact with other people). Where the action is guided by other people‘s 

interests and affects an individual negatively, the language of ‗the public interest‘ or ‗third party 

interests‘ is often used. Public health quarantine laws, which allow officials to keep people 

isolated against their will to limit the spread of COVID-19, are an example of rules to protect 

welfare, in particular third party residents and staff, and the wider public. 

4. Respect privacy – the importance of privacy is partly linked to personal autonomy (and the 

importance of choosing how, when and why we interact with other people) and partly flows from 
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the value of having a zone of separateness from other people including the State so that a distinct 

identity and inner world can be formed. The ECHR upholds the respect for privacy and family life 

in Article 8. However, this right is not absolute. For example, a state-managed care home can 

restrict visiting by friends and family where protection of public health requires. 

5. Respect human dignity – the idea of ‗human dignity‘ is that each person should be valued, 

protected and respected for their own sake, not because of what they do. In Europe, and some 

other societies, the absolute right not to be subjected to inhumane or degrading treatment is a 

manifestation of the principle of human dignity. Overuse of psychoactive drugs to keep residents 

still and compliant is considered a failure to respect human dignity, and inhuman and degrading 

treatment. 

6. Uphold equality – this is the idea that one should respect the interests, rights, and freedoms of 

each person equally. This does not mean all people should be treated identically, because their 

circumstances will differ. ‗Consistent treatment‘ is a related idea; it requires that like cases are 

treated alike. Equality legislation and anti-discrimination principles protect certain characteristics, 

and prevent them from being used inappropriately to draw distinctions between people. For 

example, a person with a disability should not be denied services because they have a disability, 

but may be denied services because they are unable to benefit (provided that this does not amount 

to unjustified indirect discrimination). Article 14 of the ECHR also provides some protection. 

7. Protect liberty – simply stated, liberty is freedom. Freedom from constraints is referred to as 

negative liberty, to distinguish it from positive liberty which requires a person to be given support 

to act freely. For instance, the State may have to provide nursing care and reasonable adjustments 

to support the liberty of elderly and disabled people. In Europe, Article 5 of the ECHR protects 

the right to liberty and security. Walking without being confined to a particular place is an 

important liberty in social care homes. However, Article 5 is not an absolute right, nor is the duty 

to make reasonable adjustments to support people with disabilities under the Equality Act 2010. 

8. Protect fundamental rights – theories of human rights seek to set out the rights to which 

individuals can lay special claim to protect them from abuses or exploitation. Because the rights 

of one person impose duties and responsibilities on another, usually only fundamental human 

rights get special protection. These are the rights necessary for an ethical and peaceful society. For 

example, the right to life, freedom from torture, respect for property, and rule of law. 

Constitutional rights, and the ECHR, are examples of enforceable fundamental rights. The right to 

healthcare is not expressly protected by the ECHR, but it is considered a fundamental human right 

by many and public authorities must take steps to protect a person‘s health to a certain extent in 

order to protect their right to life, and private and family life.
30

 Many other international treaties 

exist, not all of which are enforceable to the same extent; for example the United Nations 

Convention on the Rights of Persons with Disabilities.
31

 

9. Act justifiably and proportionately – the principle of proportionality (also known as the 

principle of justification or the principle of reasonableness) is the idea that actions that affect 

others negatively should be backed by a legitimate reason, necessary, and proportional to the goal. 
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The overarching point is that it is wrong to interfere with other people without justification. This 

stems from respect for personal autonomy and other personal rights and interests. 

10. Ensure that major decisions and actions are transparent, accountable and open to 

independent review: the principle of transparency makes decisions and actions visible so that it 

is possible to verify whether they are justifiable and proportionate. Accountability ensures that 

mistakes are rectified. Independent review creates the opportunity to check the process of 

reasoning and important facts. In a care home setting, policies affecting residents should be 

openly available. A government policy can be challenged in judicial review if it is irrational, 

unlawful or failed to sufficiently consult those that it affects. The government and care homes can 

be sued if they negligently harm a resident directly or indirectly. Care plans are reviewed by more 

than one person, and serious restrictions of liberty are independently reviewed. 

11. Fair allocation of resources – Healthcare resources, (such as budgets for treatments, trained 

personnel, clinic appointments, machinery and devices, diagnostic tests, protective equipment) are 

scarce resources. Demand from those in poor health or for preventative care will always exceed 

supply. The available resources should therefore be distributed fairly. Fair allocation does not 

necessarily mean an equal amount for each person – individuals‘ needs and expected outcomes 

are relevant differences. During the pandemic, staffing levels and PPE have been inadequate. This 

raises the question whether health resources have been fairly allocated across acute and social care 

domains. 

 

 Considered separately, each of these principles is widely accepted as an important ethical value; 

regardless whether one ascribes to utilitarianism, rights-based reasoning, duty-based reasoning (e.g. 

Kantianism), virtue ethics, libertarianism, communitarianism, Catholicism, Judaism etc. Differences emerge 

when considering the principles with greater granularity, or when the principles appear to require trade-offs. For 

example, people differ in their interpretation of autonomy, whether and what kinds of outcomes justify 

exceptions to each of the principles, and the resources that should be made available. 

 

The challenge for ethical frameworks that seek to guide practice is to provide a system for resolving 

detailed questions (e.g. is it acceptable to take away a resident‘s walking frame to confine them; is an exception 

to independent review warranted in the urgent circumstances of the pandemic; how much weight should be 

given to the resident‘s past versus present wishes?), and tensions between the principles (when should the health 

of others take precedence over the resident‘s well-being; should the resident‘s strong desire for liberty and 

quality of current life be prioritised over living another year or two possibly under pandemic-like conditions?). 

A key difference between legal and ethical frameworks is that the law is enforceable. In any given case, the 

legal framework must have a system for deciding contentious details. We turn to this in the next section, and 

explain how the English legal system deals with the challenges of social care home residents walking about 

during the pandemic. 

 

4. English law 
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4.1 The legal framework 

Hundreds of Spanish care homes are facing criminal and civil investigations for allegedly substandard 

COVID-19 care,
32

 which demonstrates the importance of UK care homes being properly aware of their legal 

obligations. Less obviously, but perhaps more importantly, the law sets out a helpful framework for the exercise 

of professional judgement. To date there has been very little scrutiny of the legal issues for care home residents 

who walk about,
33

 although some practical advice has been developed
34

 and the government has published 

general legal advice for care homes supporting people with impaired decision-making during the pandemic.
35

 

 

In many circumstances, rather than dictating particular outcomes, the law sets out principles that reflect 

and attempt to balance a wide variety of interests relevant to the individual, other residents, the healthcare 

system, and the public. In this way, the law is somewhat like an enforceable framework of ethical principles, 

and fortunately there are many similarities with the core ethical principles described above. For example, as this 

section explains, the law emphasises that: residents should be treated in a non-discriminatory manner (see above 

principle 6 ‗uphold equality‘) and hence supported to make their own decisions when they have decision-

making capacity (see principle 1 ‗respect personal autonomy‘ and principle 2 (support personal autonomy)); 

additional safeguards should apply for more substantial restrictions of liberty (see principle 7 ‗protect liberty‘, 

principle 8 ‗protect fundamental rights‘) including independent and judicial review (see principle 10 ‗ensure 

major decisions … are open to independent review); restrictions should be no more than necessary, and must be 

proportionate to the risk of harm (see principle 9 ‗act justifiably and proportionately‘); that (where the resident 

lacks capacity) decisions should be in the resident‘s best interests (see principle 3 ‗protect welfare‘), determined 

through consultation with people who know them and taking into account the person‘s previously or presently 

expressed wishes and values (see principles 1 and 2 ‗respect and support personal autonomy‘). 

 

Ideally, social care homes would not restrict a resident‘s movement without their prior consent 

(assuming they have decision-making capacity) and cooperation. Consent is a proper source of legal 

justification for restricting individuals‘ freedoms and rights, and coheres with ethical principles because 

generally it is one of the most practical ways to respect personal autonomy, protect welfare, respect privacy, 

respect human dignity, protect liberty, protect fundamental rights, act proportionately and so on. However it is 

not always possible to obtain or necessary.
36

 In the absence of valid consent, the legal system offers other 

arrangements and justifications for restricting freedoms. These can seem complex. However, our research has 

distilled the key legal factors, which we have organised with reference to the ethical framework above. The 

remainder of the article explains this ethico-legal structure. 

 

In summary, from a legal perspective, in England, the final decision on whether or not to restrict 

walking about to achieve isolation, the decision-maker, the means of restricting walking, and the legal 

justification differ depending on: 

(i) whether the social care home resident has decision-making capacity and is consenting or not (see 

Section 4.2); 
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(ii) an assessment whether, for a resident lacking decision-making capacity, prevention of walking is in 

their best interests (see Section 4.3); 

(iii) whether the restrictions amount to what the law terms ‗a deprivation of liberty‘ (see Section 4.4); 

(iv) whether the purpose of isolation is to protect third parties rather than the resident‘s best interests 

(see Section 4.5); and 

(v) whether the strategy to restrict walking respects human dignity (see Section 4.6). 

 

The main sources of law governing whether a restriction on a person‘s freedom to walk about is lawful 

include the general law, the Mental Capacity Act 2005 (‗MCA‘), the Human Rights Act 1998 (which 

implements the ECHR) and the Coronavirus Act 2020. Two further sources of law include the Mental Health 

Act 1983 (‗MHA‘) and the courts‘ inherent jurisdiction to protect vulnerable people. 

 

4.2 Autonomy 

 

4.2.1 Isolating a social care home resident with capacity to consent 

 

If an adult social care home resident has decision-making capacity, they must be treated like other 

adults. This applies regardless of whether their decision is considered rational by another person. General 

principles of law on battery, assault, and trespass require a person‘s consent (or other legal justification)
37

 

before other people may touch or interfere with their body. Confinement also requires a person‘s consent (or 

other legal justification). Paternalistic efforts to help, even though well-meaning, are not permitted if they 

interfere with, or confine, the resident‘s body. This follows the long-established ethical principle (see above 

ethical principle 1) that an adult‘s personal autonomy should be respected.
38

 It also reflects human rights 

protected by the ECHR; namely Article 8 (the right to respect for private and family life) and Article 5 (the right 

to liberty). 

 

This substantially restricts the circumstances when a social care home resident with decision-making 

capacity who refuses to isolate and continues walking around the home putting themselves at risk of a COVID-

19 infection can be isolated lawfully. Soft strategies (which don‘t involve force or confinement) are permitted. 

 

In contrast, hard strategies, including physical restraints, sedation and cohorting are generally not 

lawful without the resident‘s consent.
39

 If the resident with capacity is COVID-positive, putting others at risk, 

an act to prevent a person causing harm to another may be justified by the common law defence of necessity, 

but this will not cover situations where restrictions are imposed repeatedly or on an on-going basis. It excuses 

occasional incidents only. 

 

There are four exceptions to the prohibition on hard strategies when residents have capacity. Firstly, 

the MHA allows a person affected by a mental disorder, including one with capacity, to be involuntarily 

detained, assessed, and treated in hospitals and specially designated mental health facilities, providing all 
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necessary criteria are met.
40

 Section 63 of the MHA also allows some treatment of the mental disorder and its 

symptoms without the person‘s consent for their own protection and the protection of third parties.
41

 

Compulsory medical treatment powers under the MHA must be used sparingly. But their most limiting feature 

for the settings at the centre of this article is that very few social care homes are designated as mental health 

establishments, meaning the MHA provisions can be used to isolate a resident of a social care home only if the 

resident is moved to a psychiatric in-patient facility.
42

 Such a transfer would need to meet the legal threshold for 

this to occur and is unlikely to be a solution for large numbers of people given the limited resource available. 

 

Contract law presents a second possible exception. A contract between a social care home and a 

privately-paying resident may specify relevant terms, for example that the resident must follow all policies and 

procedures (such as a policy on cohorting or isolation during the pandemic). However, contractual provisions 

are very unlikely to allow a breach of contract to be managed with force. More likely, the contract will allow 

one party to terminate the care arrangement but only after a notice period. Contractual exceptions are thus 

unlikely to enable swift action to avoid transmission of COVID-19 and could, if enacted, leave the resident 

homeless. 

 

Thirdly, and of most relevance, there are occasions when hard strategies could be lawfully justified in 

order to protect other people or the public interest. To prevent the spread of infectious diseases, these sorts of 

powers are set out in public health legislation. The Coronavirus Act 2020 provides new powers for Public 

Health Officers to direct and detain potentially infectious persons. Section 4.5.2 explains these powers, 

including their limitations, for instance that they do not permit a resident to be forcibly restrained or sedated in 

their bedroom. A fourth exception relates to the courts‘ inherent jurisdiction to protect vulnerable people. This is 

also explained below. 

 

4.2.2 Mental capacity determinations 

 

The MCA and its associated case law and Code of Practice govern the circumstances under which a 

person is considered to have decision-making capacity.
43

 The starting assumption is that a person has capacity. 

However, they may lack capacity for a particular decision if, after being offered all appropriate and practical 

support for decision-making (reflecting ethical principle 2), they are functionally incapable of understanding, 

retaining, using, and weighing the relevant information, or communicating their decision. If incapable, it must 

also be established that this is caused by an impairment or disturbance in the functioning of the mind or brain. 

Capacity is time and decision specific, and often dynamic, so may need to be regularly assessed. For instance, a 

resident suffering from a urinary tract infection (which can increase confusion) may have the capacity to decide 

small matters such as what to wear and when they want to sleep, but lack the capacity to decide whether they 

will isolate as requested by care home staff to reduce the transmission of COVID-19. However, when the 

urinary tract infection resolves, they may regain the capacity to make decisions about isolation. 

 

4.3 Welfare of the individual: Best interests 
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4.3.1 Isolating a care home resident without capacity to consent 

 

For residents lacking decision-making capacity for isolation and walking about, the MCA 

predominantly governs the steps that staff are permitted to take. The MCA is geared towards protecting the best 

interests of adults lacking capacity since they cannot weigh up the possible consequences for their interests and 

make their own autonomous choices. In this way, the law protects their welfare. The law also sets out additional 

safeguards for acts which interfere more substantially with a resident‘s liberty. For instance, a distinction is 

drawn between restricting a person‘s liberty and depriving a person of their liberty. Additional procedures and 

criteria must be met for the latter. By and large, soft strategies for preventing walking during the pandemic fall 

in the category of liberty restrictions. This is also true of the hard strategy of moving a resident to alternative 

accommodation because the liberty restrictions for the move are short-lived. Actions that are ‗restrictions‘ and 

do not amount to ‗deprivations‘ are lawful under the MCA provided they are in the person‘s best interests, and 

their best interests have been assessed in accordance with the MCA and its Code of Practice; they must also be 

necessary and proportionate to the risk of harm that the person would suffer otherwise. On the other hand, hard 

strategies involving physical restraint and pharmacological sedation are likely to count as deprivations of 

liberty. For these actions, a social care home must have additional safeguards in place (as well as undertake a 

careful best interests assessment. The special additional safeguards for ‗deprivations‘ are discussed below in 

Section 4.4.2, but first we explain the best interests analysis that applies more widely. 

 

4.3.2 Strategies permitted on best interests grounds 

 

The MCA makes it clear that acts can only be done if they are reasonably believed to be in the 

individual‘s best interest.
44

 In fact, the principle is slightly more nuanced in section 5 of the legislation, a point 

which explains why best interests assessments are not carried for all acts done to individuals lacking capacity. 

Section 5 of the MCA states that actions that would ordinarily require consent from a person with capacity can 

be done to a person lacking capacity if they are in their best interest.
45

 This follows the ethical reasoning that 

where consent would be a way to authorise care and treatment of a person capable of making their own 

decisions, acting in the best interests of a person lacking capacity is a reasonable proxy. This is not the same as 

the more sweeping statement in section 1. Section 5 is more refined because it leaves open the possibility that 

actions can also be justified by reasons other than the best interests of the person; in the same way that actions 

done to a person with capacity can be justified by reasons other than consent. For example, actions done to a 

person might be justified because they have so few implications (ie that they would not require the consent of a 

person with capacity), or based on public health powers. 

 

Soft strategies for curtailing walking about involve low degrees of intervention. Most are so innocuous 

or so obviously in a resident‘s best interests that a formal assessment is unnecessary. For instance, a best 

interests evaluation is unnecessary prior to explaining repeatedly the purpose of social distancing, addressing 

unmet needs, increasing stimulation in the resident‘s bedroom, and increasing staff:resident ratios. It is also 

obviously in a resident‘s best interests to address unmet needs which might be driving their desire to walk about 
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(e.g. pain, boredom). A swift, informal best interests assessment will usually be sufficient with other soft 

strategies such as offering distractions and enticements back to the person‘s own space. A more formal best 

interests assessment might be required for soft strategies such as moving the resident to a different bedroom in 

the same care home, where these could create a degree of anxiety or confusion. 

 

A best interests assessment should also be carried out before asking a resident lacking capacity to 

isolate in their bedroom for long periods of time. Such actions may seem entirely benevolent and, in the case of 

a compliant resident, it may appear harmless. However, as described above,
46

 isolation, loneliness and stillness 

can have serious consequences. A degree of social interaction may be one of life‘s few pleasures for social care 

home residents, and in law compliance with isolation and confinement is irrelevant if the person concerned 

lacks the capacity to make decisions about these matters.
47

 

 

Unfortunately soft strategies will not always protect a resident‘s best interests effectively. For example, 

moving someone to a more appropriate bedroom may be impossible depending on the size and layout of the 

building. Offering distractions, enticements, and more stimulation requires staff time and skill which may not be 

available, and ultimately may not be effective. Some residents will continue to try to walk, particularly those 

with dementia (old and young) who do not understand the purpose of social distancing or those with autism who 

become highly anxious when their routines change. It will therefore be necessary to consider harder strategies, 

such as cohorting, moving a patient to another care home, physical/mechanical restraint or sedation. 

 

It is always advisable to evaluate best interests carefully prior to implementing hard strategies; all of 

them have potential harms and ethical concerns. For instance, finding the resident alternative temporary 

accommodation can cause a lot of anxiety, distress and confusion, decreased cognition and increased mortality 

in those with dementia, plus a high administrative burden for staff and families. Often there is no suitable 

accommodation, even with willing families, when the individual has dementia and/or needs high levels of care. 

Cohorting preserves a degree of space for walking and may be common practice in care homes, but a resident‘s 

walking is nevertheless restricted to a specific place for significant periods of time,
48

 subject to surveillance 

and, should they try to breach the boundaries, physical re-direction. 

 

Physical and pharmaceutical restrictions must be considered carefully; some will be entirely unsuitable. 

For example, high bed rails can be dangerous. A resident with cognitive impairment might try to climb over 

(and fall), or wriggle under bed rails (and asphyxiate).
49

 In rare situations, residents may benefit from anti-

psychotic medication (such as in cases of significant aggression).
50

 However, using these medications to reduce 

movement would generally be dangerous, rendering the resident at greater risk of falls. Such drugs are also 

associated with increased cerebrovascular events and mortality. Furthermore, there is only limited evidence that 

in acceptable doses they reduce a resident‘s wish, or ability, to move freely.
51

 (As well as best interests issues, 

physical and pharmaceutical restrictions also raise issues for deprivation of liberty and degrading treatment. See 

Sections 4.4 and 4.6). 
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 4.3.3 Best interests determinations 

 

When evaluating a resident‘s best interests, the decision-maker should consider all relevant 

circumstances,
52

 and in particular: 

 

·  whether it is likely that the person could regain capacity and if so whether the decision can wait 

·  ensuring participation if reasonably practicable 

·   the person‘s past and present wishes and feelings, and beliefs and values that would be likely to 

influence their decision 

·  the views of the person‘s family members and those interested in the person‘s welfare, if it is 

practicable and appropriate to do so. 

 

A key question is which strategy is in a resident‘s best interest. It is important to emphasise that soft 

strategies should always be used in preference to harder strategies for first-line management of social 

distancing.
53

 Partly this is because soft strategies involve fewer risks to a resident‘s safety and well-being. 

Legally then, the best interests calculus will favour the soft strategy, if it works. Legally, this approach is also 

imperative to accord with Article 8 of the ECHR, and the Human Rights Act 1998. Article 8 protects a 

resident‘s right to a private life, and an interference to protect the resident (or another person) can only be 

justified where it is necessary and proportionate for one of the aims prescribed in Article 8(2) such as to protect 

health. 

 

There is also an important question prior to deciding which strategy to use – namely whether isolation 

or cohorting is indeed in their best interests. The value of isolation and cohorting during the COVID-19 

pandemic is mixed. It certainly reduces the risk of viral exposure, but it does not eliminate it. Residents could 

still be exposed to the virus by staff members. It is also important to recall that viral exposure is not a bad 

outcome per se. Not all exposures lead to infection, and not all infections are serious or cause death. So, 

although COVID-19 is a potentially serious infection and has particularly serious outcomes in social care 

homes, and despite walking about increasing the risk of transmission, should not assume that walking should be 

prevented via hard approaches if softer measures are unsuccessful. 

 

It is also important to avoid concluding that isolation in a bedroom to reduce the risk of COVID-19 

infection is in the resident‘s best interests. Confinement in a bedroom for extended periods of time carries a 

variety of risks as described in Section 2.4; for example boredom, isolation, loss of purpose, anxiety, cognitive 

decline. There is also some evidence that physical exercise outside a bedroom could reduce the risk or impact of 

respiratory infection (such as influenza, pneumonia or COVID-19.
54

 When the pros and cons for confinement to 

a bedroom are debatable, cohorting will often be in the best interests of a COVID-negative walker, provided the 

area where the cohort is confined is large enough and set up appropriately, so that a good quality of life is 

maintained. 
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Whether cohorting or bedroom isolation is in the best interests of a COVID-positive walker requires 

finer balancing because they are already infected. Restricting their movements will not reduce their risk of 

infection (they already have the virus), but rather prevent them from passing it on. When analysing the best 

interests of a COVID-positive walker, it is relevant that the law takes a wide
55

 approach to the concept of ‗best 

interests‘. Relevant circumstances include more than the resident‘s medical interests, meaning that it is possible 

that cohorting or bedroom isolation is in the COVID-positive walker‘s best interests even though it has no 

positive effect upon their own health. For instance, being kept separate from COVID-negative residents might 

prevent a COVID-positive walker from being angrily challenged by other residents, and support the walker‘s 

friendships with staff and other residents.
56

 Occasionally, the courts have also considered third party interests, 

beyond self-focussed interests, provided that concern for the third party‘s interests has some bearing on the 

individual‘s overall own interest. For example, a resident‘s own interests might be advanced by respecting the 

duties or inclinations of a reasonable or responsible citizen, or by being a generous or altruistic person. 

Knowledge of the resident‘s past personality and their values, or the fact that many people with capacity take 

such factors into account, mean such factors can be included in the weighing up of interests.
57

 

 

It is important to recognise that a walker‘s interest in altruistically or responsibly preventing 

transmission to third parties is just one factor in a best interests analysis. It is unlikely to outweigh significant 

harms. People with capacity do not routinely put themselves in the way of significant harm for the sake of their 

interest in altruism, and being expected to do so undermines the very concept of giving beyond the call of duty. 

Accordingly, it would be false to assert that, based on altruism, responsible citizenry, or normal decency, it is in 

a resident‘s best interests to isolate for a long time while they face the negative consequences of loneliness, 

stillness, and a poor quality of life. Similarly, it would be wrong to assert that some of the harder strategies to 

isolate a COVID-positive walker such as physical restraint, sedation, or moving the resident to alternative 

accommodation are in a walker‘s best interests due to the benefits they bring to others. Cohorting and wearable 

surveillance devices might be justified by altruism. But as explained, harder strategies carry major risks well 

beyond the loneliness, and low-grade anxiety and depression that people with capacity experience when they 

isolate. Very few, if any, individuals with capacity would agree to be locked in a room or medically sedated for 

prolonged periods due to the weight they attach to being a responsible, altruistic person. Giving so much weight 

to virtue and generosity could have wider repercussions for the management of their finances, genetic 

information, and tissue samples amongst other issues. It could be seen as a justification for actions without 

consideration as to alternatives or to whether or not they were proportionate to the risk of harm. Thus, 

assumptions of altruism could become a problematic ‗back door‘ for doing things to persons lacking capacity 

rather than for them. By and large, the bests interests test should remain a self-focussed assessment, with public 

interest reasoning (eg public health, criminal justice, national security, safety of other people) transparently 

noted and used appropriately. This is discussed further in Section 4.5. 

 

4.4 Liberty 

 

4.4.1  Strategies involving a deprivation of liberty 
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Hard strategies for isolation involve more extensive restrictions on an individual‘s liberty than soft 

strategies. They will more commonly amount to a ‗deprivation of liberty‘ and are thus more tightly regulated. 

The additional safeguards provide important protection for residents without capacity but add a significant 

regulatory burden for social care homes, hence there is a lot riding on the legal definition of ‗a deprivation of 

liberty‘. 

 

The European Court of Human Rights has defined deprivation of liberty as confinement, without valid 

consent, in a restricted space for a non-negligible amount of time.
58

 Several factors are relevant. If a person has 

decision-making capacity, their consent to the lack of freedom means that it is not a deprivation. Other factors 

include the degree of supervision and control exercised over the person‘s movements, the extent of isolation and 

social contact, and whether it is possible to leave the restricted space.
59

 The ECHR also made the point that 

‗commonly‘ occurring restrictions on movement are not deprivations of liberty (eg being crammed in a crowded 

train).
60

 

 

UK courts have further elaborated the definition of ‗deprivation of liberty‘ for persons lacking 

capacity, i.e. those who are within scope of the MCA. The Supreme Court in P v Cheshire West and Chester 

Council and P&Q v Surrey County Council
61

 said the definition consists of two questions, frequently referred to 

as the ‗acid test‘. The first question is whether the person is subject to ‗continuous supervision and control?‘ 

Lady Hale noted that 24-hour round-the-clock supervision and control would of course meet this threshold but 

is not necessary. ‗Continuous supervision and control‘ can also arise in a setting where significant decisions are 

routinely subject to the discretion of the authority responsible for a person‘s care. Other factors include the 

extent of monitoring, and length of confinement. The second question is whether people exercising supervision 

and control would allow the person to leave?
62

 Phrasing the question as whether the resident ―would be allowed 

to leave‖ means additional safeguards may still be required when a compliant person is confined. This is 

important because many persons lacking capacity have compliant, vulnerable personalities, putting them at risk 

of extended periods of confinement in their bedrooms, potentially to their own detriment, with limited 

safeguards. 

 

To assist hospitals and social care homes in the COVID-19 pandemic, the Department of Health and 

Social Care (DHSC) published emergency guidance on 9 April 2020, with updates on 29 May, 15 June and 15 

October 2020.
63

 Amongst other issues, the guidance offered pointers for determining whether a social care 

home resident is deprived of their liberty. The DHSC guidance takes the view that if a social care home resident 

or hospital patient is free to leave the setting/supervision permanently (albeit not in the instant moment), then 

they are not deprived of their liberty. This view must be considered carefully and cautiously in a social care 

home setting. In contrast to a hospital setting (where patients are generally allowed to leave), the right to leave a 

social care home setting is more illusory. The right to leave may be theoretically possible – for example, a 

resident could seek to move care homes, or stop paying their fees – but in practice the resident may have no 

near-term ability to leave permanently. Where would they go? How long would it take them to put a move in 
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place? Would they need help, and who would help them? Would staff and family genuinely allow them to leave 

when all the steps were in place? 

 

DHSC guidance about ‗deprivation of liberty‘ during the pandemic also advised care homes that they 

could rely on the exception to the ‗acid test‘ set out by the Court of Appeal in R (on the application of Ferreira) 

v HM Senior Coroner for Inner London South.
64

 The Ferreira exception provides that a situation of continuous 

supervision and control does not count as a ‗deprivation of liberty‘ as defined by Cheshire West if the State is 

providing life-saving medical treatment in the person‘s best interests and the liberty restriction, albeit substantial 

and continuous, is materially the same as what would occur when treating a patient with a sound mind.
65

 The 

court‘s reasoning was that such situations should be understood as part of standard good-faith medicine, rather 

than an exercise of State confinement.
66

 In the court‘s view, only the latter required additional safeguards and 

procedures. Adopting this approach meant that doctors, such as those in Ferreira, would not face additional 

procedural rigmarole (beyond a best interests assessment) to give a person with a mental impairment standard 

medical treatments. In the court‘s view, to do so would divert clinical resources, time and attention, jeopardising 

the outcome for all intensive care patients. 

 

The facts of the Ferriera case help illustrate the scope of the exception, and its limited relevance to 

residents who walk about. The person lacking capacity, Maria, was an adult woman with Down‘s Syndrome. 

She was admitted to an intensive care unit with pneumonia and heart problems. Without informed consent, she 

was sedated and intubated for mechanical ventilation, but died following a cardiac arrest. The hospital had 

sedated and treated Maria based on a best interests assessment, and had not sought any authorisation under the 

MCA for depriving her of her liberty. Standard medical practice for a person with Maria‘s cardio-respiratory 

symptoms was to intubate and provide mechanical ventilation. It was also standard for ICU patients to be 

pharmacologically sedated to avoid the discomfort of the breathing tube and to immobilise the muscles of their 

body. Immobilisation prevents patients pulling out their breathing tube and coughing involuntarily. Sedation 

means the patient is continuously confined to their hospital bed and supervised by medical staff. The deceased 

woman‘s sister brought legal proceedings, appealing a coroner‘s decision that there would be no jury involved 

in his investigation of Maria‘s death. The sister argued that Maria was deprived of her liberty at the time of her 

death, and that the coroner was obliged under the Coroners and Justice Act 2009 (CJA 2009) to hold an inquest 

with a jury if a person dies in ―state detention‖. 

 

A variety of other parties argued that the court should uphold the coroner‘s decision, fearing that a 

decision in favour of Maria‘s sister could mean a lot more administration for intensive care units across the 

country. The Court of Appeal agreed, creating an exception to the definition of ‗deprivation of liberty‘ for 

persons lacking decision making capacity.
67

 The exception included two provisos, meaning it does not 

(currently) exempt sedation or physical restriction for any medical purpose. 

 

Lady Justice Arden (as she then was) stated that the exception applied when continuous control and 

supervision was for life-saving purposes and was standard practice for people of sound mind.
68

 Outside of these 
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situations, where a deprivation of liberty affects a person with a long-term mental impairment, additional 

safeguards remain necessary. So, in fact, Ferreira has negligible relevance to residents who walk about. 

Ferreira does not apply in situations where sedatives and other restraints stop the resident from walking. 

Although the objective may be to avoid viral transmission (a medical purpose), it is not normal to administer 

sedatives, lock doors, attach tracking wearables, or impose bed restraints on persons of sound mind to prevent 

viral spread. If a care home reasonably believes this would be in the patient‘s best interests, it would constitute a 

deprivation of liberty for which additional safeguards must be observed. These safeguards are described below 

in Section 4.4.2. The Ferreira exception also does not apply in situations where a care home, in the resident‘s 

bests interest, gives them sedatives so that they accept a standard oxygen mask (as distinct from mechanical 

ventilation). Such extensive control is not standard medical practice for a basic oxygen mask and must therefore 

be subject to additional safeguards. It would also be a stretch too far to argue that cohorting of COVID-negative 

residents fits under the Ferreira exception.
69

 Although the goal is to prevent an infection with no known cure 

(so in a weak sense it prevents deterioration of a life threatening condition), and although people of sound mind 

are also required to cohort in households, and although the acid test may mean social care homes‘ resources are 

diverted by procedure, cohorting in social care homes would probably be distinguished from the facts in 

Ferreira. Ferreira involved the intensive care setting where treatment is generally time-pressured and short, 

supervised by doctors, and where there is a strong culture of discharging confined patients as soon as possible. 

The trust the court placed in the general ICU setting probably would not, and should not, extend to social care 

homes cohorting residents in the pandemic. 

 

Pandemic-related examples in social care homes where the Ferreira exception could be relevant 

include situations where palliative sedation is given to a COVID-positive resident in their final days and hours 

to ease their anxiety and pain. Beyond this, very few situations exist. It is rare for a resident to be intubated in a 

care home for mechanical ventilation. In this situation, the confinement would need to be in the resident‘s best 

interest, but additional procedural safeguards would not be necessary so long as no other restraints were 

employed. 

 

4.4.2 Safeguards in the event of deprivation of liberty (eg DoLS) 

 

When a strategy amounts to a ‗deprivation of liberty‘, the social care home must meet special legal 

safeguards and have evidence that isolation is in the resident‘s best interests. Article 5 of the ECHR states that it 

is unlawful for a public authority to deprive a person of their liberty except where the deprivation is for a reason 

stipulated as legitimate by the ECHR, no more than necessary, proportionate to the legitimate purpose, and 

subject to legally-sufficient procedural safeguards.
70

 

 

The ECHR lists six grounds for lawful deprivation of an individual‘s liberty; two have relevance to this 

article.
71

 One reason is where a deprivation of liberty is necessary and proportionate to prevent the spread of 

infectious disease. Another reason is that the individual is ‗of unsound mind‘. To ensure the safeguards are 

observed, ECHR Article 5(4) further states that a person deprived of their liberty by detention shall be entitled 
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to have their detention scrutinised speedily by a court. In response, English law has developed protocols, 

including options for judicial review, that must be followed when a resident is deprived of their liberty. These 

rules reflect the ethical principle (see above ethical principle 9) that major decisions and actions must be 

transparent, accountable and open to independent review. Several systems are relevant where a social care home 

thinks that a resident should be isolated during the COVID-19 pandemic. But there is still a need for law 

reform.
72

 The most well-known system is the Deprivation of Liberty Safeguard procedure for hospital and care 

home residents, commonly referred to via the acronym ‗DoLS‘, set out in Schedule A1 of the MCA.
73

 

 

For a DoLS authorisation, a care home or hospital makes an application to the ‗supervisory authority‘ 

which is usually the relevant local authority (in England). The supervisory authority then assesses the 

application, and authorises the deprivation of liberty when relevant criteria are met. For standard authorisations, 

a number of reports are required from a variety of parties to check, in particular, that the proposed deprivation of 

liberty is in the person‘s best interests, proportionate to legitimate objectives, and no more than necessary. The 

application must cover: the purpose of the restrictions, how they are to be used, by whom and when; the steps 

that the care home has taken to help the relevant person understand the effects of the authorisation and their 

rights; a mechanism for keeping the measures under regular review; clear records when the authorisation will 

expire triggering a review date to assess whether a further application will need to be made.
74

 Drawing up a 

specific plan together with scrutiny by the supervisory authority are two safeguards implemented by the DoLS 

procedure. Another key safeguard is the appointment of a ‗relevant person‘s representative‘, usually a family 

member or friend, to support the person during the authorisation process and the life of the authorisation. Other 

safeguards include access to Independent Mental Capacity Advocates in some circumstances, and the right to 

challenge authorisations in the CoP.
75

 

 

The DoLS procedure can authorise detention only in a resident‘s best interests; not for public health 

reasons. Accordingly, it is most relevant to situations where a COVID-negative resident is isolated in order to 

avoid them becoming infected. As discussed above (in Section 4.3.3), the best interests of a suspected COVID-

positive resident will often be more finely balanced. Sometimes isolation will be in their best interests – for 

example, where they comply with minimal objection for the full two weeks while they could be shedding virus, 

and the harms (or potential harms) of isolation are outweighed by the intangible benefits of preserving 

friendships, and acting altruistically and as a responsible citizen. But there will also be occasions when isolation 

of a suspected COVID-positive resident is clearly not in their best interests. For example, where a resident 

objects to locked doors or physical restraints and becomes agitated, anxious or angry, or where the resident is 

sedated. 

 

Where the DoLS procedure is relevant, care homes should check whether the resident already has a 

DoLS authorisation. If so, the care home should also check whether the authorisation covers the restrictions 

proposed to prevent viral transmission. A resident with dementia or a person with learning disabilities, already 

known to walk about or go out if given their liberty, will most likely have a DoLS authorisation that allows staff 

to limit walking at some times of the day. The question then is whether the proposed strategy to prevent walking 

Jo
ur

na
l P

re
-p

ro
of

Journal Pre-proof



21 

 

about would require an application to review and amend the terms of the DoLS. In Munjaz,
76

 the European 

Court of Human Rights held that a restriction on residual liberty could amount to a deprivation, but it applied a 

(surprisingly) high threshold for reaching such conclusion. Arguably, it might be said that cohorting involves 

minimal additional deprivation for a resident who is already confined to their bedroom at some times of the day 

and prevented from walking in some areas of the care home (e.g. other residents‘ rooms, kitchens, some 

corridors) or outside. After all, cohorting allows social interaction with other people and some space for 

walking. But cohorting could involve a deprivation of residual liberty if the resident could previously walk for 

longer durations and over a bigger area. There is almost certainly a requirement to review and amend the terms 

of a pre-existing DoLS if a resident is sedated or confined in solitude in their bedroom for extended periods of 

time without visits from family, communal meals, or association with other residents.
77

 It is very unlikely that a 

resident with the strength and inclination to walk about before the pandemic will have been, or should have 

been, subject to such heightened restrictions in their best interests. At law, the resident‘s compliance with 

pandemic-style lockdown is irrelevant. For these reasons, in our view, it was an overstatement for DHSC 

pandemic guidance to say that in ―many cases‖
78

 restrictions to treat or to prevent infection will not constitute a 

further deprivation of liberty triggering a need to review and amend the DoLS. 

 

If the current DoLS does not cover the restrictions proposed during the COVID-19 pandemic, then a 

new authorisation must be made. The only change to the DoLS legal framework is that remote assessments are 

permitted. DHSC guidance also confirmed that urgent applications (while seeking standard authorisation) 

permit immediate deprivation of liberty up to a maximum of 7 days (which can be extended for a further 7 

days). The extended urgent authorisation covers a 14-day isolation period – which falls short of the lengthy 

isolation periods imposed on a COVID-negative residents. A standard authorisation is necessary for a longer-

term isolation. In view of the backlog of DoLS applications, care homes have little option but to apply 

(documenting carefully the dates of their applications), and then proceed as if the DoLS application will 

eventually be approved.
79

 

 

It is surprising that that the frequency of applications for DoLS authorisations seems to have declined 

noticeably during the first wave of the pandemic.
80

 Given the extensive use of radical 24/7 style isolation 

strategies to prevent SARS-CoV-2 transmission in care homes, group homes, and private homes, one would 

have expected applications for DoLS, and potentially to the CoP, to have increased.
81

 

 

 

4.5  Welfare of Other People: Third party and Public Interests 

 

4.5.1 Isolating a care home resident under public health laws 

 

On their face, the Coronavirus Act 2020 and other public health laws look relevant to situations where 

COVID-positive residents put other people at risk, regardless whether the resident has capacity. However, in 

this section, we explain that public health legislation is drafted in such a way that the powers are of limited 
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assistance in the case of residents lacking capacity. Whether they should be reformed and extended depends on 

whether one is willing to allow hard strategies to be used on persons lacking capacity in order to protect third 

parties, with DoLS-like safeguards to prevent misuse. 

 

4.5.2 Coronavirus Act 2020 and other public health laws 

 

DHSC guidance recommends that staff of social care homes contact Public Health Officers (‗PHOs‘) 

where they need to isolate a COVID-positive resident to protect people other than the person themselves and it 

is not possible to manage the resident lawfully under the MCA or MHA.
82

 

 

Interaction between care home staff and PHOs is sensible during the pandemic. PHOs can provide 

significant advice to help identify residents‘ COVID status, and have relevant prior experience managing 

infectious diseases in social care homes such as seasonal influenza, diarrhoeal illnesses, and tuberculosis. That 

said, the utility of public health laws for difficult cases in social care homes is actually more limited than first 

appears. 

 

Regulation 6 of the Health Protection (Coronavirus, Restrictions) Regulations 2020, now revoked, 

imposed restrictions on movement outside a place of residence, but did not give PHOs (or other people) powers 

to confine a person to a particular bedroom or internal space.
83

 

 

Powers under the Coronavirus Act 2020 are more extensive but still relatively limited for social care 

homes during the COVID-19 pandemic. Compared with seasonal influenza, diarrhoea, and tuberculosis 

outbreaks, COVID-19 poses new challenges. Firstly, large numbers of social care homes have been 

simultaneously facing COVID-19 outbreaks. Accordingly tried-and-tested public health strategies where homes 

are temporarily closed and residents transferred are less feasible. Secondly, COVID-19 infection can be 

transmitted by people who are asymptomatic, and for a few days before symptoms emerge, increasing the need 

for preventative isolation.
84

 Thirdly, it is difficult for staff at social care homes and PHOs to assess a care home 

resident‘s COVID-19 status. At times during the pandemic, when there was significant community circulation 

and limited diagnostic testing, all people in care homes were treated as potential carriers.
85

 Even with diagnostic 

testing now more available, it is often difficult to obtain a good (and therefore accurate) swab from elderly 

residents or from a person with learning disabilities with significant cognitive impairment. Both these 

populations may not understand the nature of the procedure and may find the gag response very 

uncomfortable.
86

 And as noted in Section 2.3, diagnosis based on phenotypic symptoms of COVID-19 infection 

is difficult because classic symptoms are much less prominent in elderly residents and not well understood in 

people with specific genetic-linked learning disabilities. A fourth challenge is that hard isolation strategies are 

more likely to be needed for COVID-19 than other infectious outbreaks, due to its long incubation period, 

relative ease of transmission indoors, the potential seriousness of the disease, and uncertainties about a person‘s 

disease status. For related reasons, a fifth issue is that bedroom isolation is more likely to be needed, whereas 
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PHOs have previously treated care homes as a household and, as a matter of practice, have not tended to use 

their powers of isolation within private households. 

 

Schedule 21 of the Coronavirus Act 2020, specifically paragraph 14
87

 for England,
88

 provides that the 

PHO may decide that isolation is required to protect other people if they have reasonable grounds to suspect a 

person is potentially infectious. They can also direct, instruct and remove the potentially infectious person, even 

where this results in a deprivation of liberty. This can last an initial 14-days; thereafter, isolation by a PHO must 

be reassessed every 24 hours.
89

 In these respects, the powers are broad. However in other ways the powers are 

limited.
90

 It is legally doubtful that PHOs have powers to order that locks be fitted to the person‘s bedroom 

door, or that a person be sedated to keep them still.
91

 Such powers would be new to PHOs, and although the 

statutory list of PHO powers is clearly non-exhaustive, the principle of statutory interpretation ejusdem 

generis,
92

 is likely to mean that PHO have powers only akin to those specifically enumerated. A further issue is 

that PHOs have limited enforcement powers under the Coronavirus Act 2020. Only police constables (and 

immigration officers) may use reasonable force against the potentially infectious person.
93

 In a situation where 

reasonable force is required – for example, to detain a person, to return them to their room, or to stop them 

approaching other care home residents - a PHO could seek support from the police. However, except in rare 

situations, this sort of multi-team intervention would be impractical. A further issue is that many people, 

including professionals involved in implementing isolation, would consider using force against a walking 

resident with dementia unethical unless DoLS-like safeguards apply.
94

 

 

4.5.3 Legal lacuna 

 

The limitations of the Coronavirus Act 2020 give rise to a lacuna. The lacuna arises where the social 

care home resident resists isolation, yet isolation is necessary and proportionate to protect other people. PHOs 

have powers to take action against any person (including those with and without mental capacity) in order to 

protect other people and the public health. However, as Section 4.5.2 explained, their powers are limited, not 

necessarily well known or understood, and not necessarily backed up with resources needed to implement them. 

From a legal perspective, unlike decision-makers under the DoLS procedure, they cannot authorise that a 

bedroom be locked or a care home resident be sedated to limit movement. Nor can they exercise reasonable 

force to ensure compliance with their direction. To some extent, this is understandable; there is greater 

justification to restrict or deprive a person of their liberty when it is done to protect their own best interests 

rather than other people. But given that the person concerned is a social care home resident, it would be better, 

all things considered, that the COVID-positive walker be managed inside the home with proper safeguards (e.g. 

a proper risk assessment, time limits and an individual care plan), rather than leave the person to walk about 

(putting other residents at risk) or have them transferred to alternative custody arrangements. This lacuna also 

raises the issue of how to resolve disagreements, in the absence of an appeal mechanism, in those cases where, 

for example, relatives may be of the opinion that the proposed actions are excessive and unnecessary. 

 

4.5.4 Inherent judicial powers or legislative amendment? 

Jo
ur

na
l P

re
-p

ro
of

Journal Pre-proof



24 

 

 

To address the legal lacuna, the question is whether it would be better to: (i) amend the MCA to allow 

care and treatment for the protection of third parties; (ii) amend the MHA to allow compulsory treatment in care 

homes; (iii) seek orders pursuant to the courts‘ inherent jurisdiction; or (iv) amend the Coronavirus Act 2020 to 

extend the powers of PHOs. 

 

Amending the MCA to introduce powers to prevent risks to others would be difficult without toppling 

the legislation‘s raison d’etre; namely to support the best interests of people lacking capacity.
95

 This would 

distance the MCA from the Convention on the Rights of Persons with Disabilities, and the focus required by 

Article 12 thereof on the will and preferences of the individual.
96

 It is also notable that the Government lost an 

amendment in the House of Lords during the passage of legislation replacing DoLS with Liberty Protection 

Safeguards (LPS),
97

 meaning that when LPS are introduced, the system will continue to be very firmly focused 

on procedures that permit deprivations of liberty only where there is a risk of harm to the individual deprived of 

liberty.
98

 

 

Another unviable approach would be to amend the MHA so that its compulsory powers of treatment 

extend to care home residents. Presently compulsory powers of treatment do not extend to people living in 

social care homes unless they are ‗liable to be detained‘ under the MHA.
99

 A person is ‗liable to be detained‘ 

when an application to detain them in a ‗hospital‘ or ‗registered establishment‘ has been completed.
100

 Very 

few care homes qualify as a hospital or registered establishment.
101

 Thus, at present, the MHA compulsory 

powers of treatment cannot be used to isolate a resident unless accompanied by an application to move the 

resident out of the care home and into a hospital or registered establishment. An amendment of the MHA could 

be drafted such that a care home resident could meet the definition of ‗liable to be detained‘ without the assessor 

(who applies for the resident to be detained) intending that a move to a hospital or registered establishment 

would actually take place. Detention under s.3 MHA can last up to six months before review. This is too long 

for coronavirus isolation; and instead geared towards psychiatric treatment of mental health conditions. Even if 

amendments bring social care homes into the purview of the MHA, for powers to treat involuntarily to be 

applicable, restriction of walking would have to be considered ‗medical treatment for mental disorder‘. Some 

professionals might consider walking about to be a manifestation or symptom of dementia, and physical 

restriction, sedation, or cohorting to be a form of care to alleviate it.
102

 But in the main courts and professionals 

have moved towards narrower interpretations, and it is more likely to be said that going for a walk is a desire 

held by a person with dementia, and their determination a personality trait. To address isolation of COVID-

positive residents in social care homes, the MHA would thus need extensive and multiple amendments. This 

would be problematic.
103

 A variety of powers over the care home resident would follow from defining them as 

‗liable to be detained‘, extending far beyond the act of isolating them during the pandemic. And compulsory 

treatment of social care home residents with capacity could become more routine. 
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The inherent jurisdiction offers potential as a stop gap, but legal uncertainties could prove problematic. 

The Court of Protection does not have inherent jurisdiction; it has statutory powers under the MCA only. The 

High Court of England and Wales (like courts in many jurisdictions) has inherent jurisdiction connected with 

the principle of parens patriae; namely the power and duty of the state to act as guardian for those who are 

unable to care for themselves. A COVID-19 example arose in Ireland‘s High Court. The Court made temporary 

orders allowing a hospital to isolate an elderly patient lacking capacity. The patient initially came to hospital 

after a fall. He tested positive for COVID-19 during his hospital stay and had been wandering hospital corridors, 

coughing, failing to wash his hands, and responding aggressively to attempts by hospital staff to have him stay 

in his hospital room.
104

 

 

The case in Ireland involved a hospital in-patient, but orders could also be sought to isolate a social 

care home resident. In England, the court‘s inherent jurisdiction would only be relevant where there was no best 

interest argument (given that best interest cases fall under the MCA). This means inherent jurisdiction cases will 

be less common and potentially more complex than the case in Ireland.
105

 

 

Two difficult questions could arise with an inherent jurisdiction case in England. The first is whether it 

is appropriate and lawful for a court to use its inherent jurisdiction against the person‘s own best interests, and 

how this would align with the ‗facilitative, not dictatorial‘ way in which inherent jurisdiction is supposed to 

operate according to the Court of Appeal in Re DL.
106

 The second question is whether the inherent jurisdiction 

is too arbitrary a mechanism to comply with the requirements of ECHR Article 5 if it is used to deprive the 

person of their liberty (especially if that person has decision-making capacity).
107

 

 

Ignoring the legal lacuna and operating a quasi-DoLS based approach is not recommended. Although a 

minority of residents have DoLS already in place with safeguards geared for deprivations of liberty involving 

physical restraints and sedation, these safeguards assume the deprivations are for the resident‘s own best 

interests. Furthermore, there will be other patients without a DoLS in place and for whom supervising 

authorities could not authorise DoLS safeguards because the DoLS procedure can only be activated where it 

serves the individual‘s own best interests. These residents will have insufficient safeguards in place if society 

turns a blind eye to the legal lacuna. 

 

All things considered, we suggest the least-worst course of action is to amend the Coronavirus Act 

2020, particularly as the lacuna is clearly linked to special characteristics of COVID-19 and the powers under 

the legislation are limited in time to a ‗transmission control period‘ declared by the Secretary of State for Health 

and Social Care.
108

 A draft clause is set out below, which could be inserted by amending legislation. The 

objective of the amendment is to enable PHOs and care homes to work together—in exceptional situations—to 

isolate a care home resident within the care home using hard strategies if necessary and proportionate to the risk 

of harm. No doubt the drafting could be improved by Parliamentary Counsel. It could also be part of a package 

of measures taken by the government to increase care home sector support for subsequent waves of the 
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pandemic, and amendments could also be added to address situations where social care home residents, without 

capacity, resist swabs for COVID-19 testing.
109

 

 

4.5.5 Proposed new paragraph 18a of the Coronavirus Act 2020 Schedule 21 

 

Powers relating to care homes and residents 

18a  (1) This paragraph applies, during a transmission control period, to a person who is ordinarily resident 

in a care home (P) and where a public health officer has reasonable grounds to believe that P will resist 

proportionate measures to prevent the spread of coronavirus. 

 

  (2) A public health officer may at any time impose such requirements and restrictions set forth in sub-

paragraph (3) on P as the officer considers safe, necessary, least restrictive of P, and proportionate— 

(a) in the interests of P, 

(b) for the protection of other people, or 

(c) for the maintenance of public health. 

 

(3) Requirements and restrictions under this paragraph may include requirements— 

(a) for P to be isolated within a care home, 

  (b) for P to be subject to the physical restraints needed to secure the objectives in sub-

paragraph (2) 

  (c) for P to be given medication under the supervision of a medical professional where 

necessary to secure the objectives in sub-paragraph (2) 

   (d) for P to be fitted with a wearable device to monitor their whereabouts. 

 

(4) Any requirements or restrictions under sub-paragraph (2) must be reviewed by a public health 

officer within 7 days. 

 

(5) Any requirements or restrictions under sub-paragraph (2) must be preceded by an individualised 

risk assessment, a written record of the reasons why they are considered to be necessary and proportionate, and 

the completion of an individual care plan. 

 

(6) Prior to imposing the requirements and restrictions decided by the public health officer, the 

evidence in sub-paragraph (5) must be considered and the decision in sub-paragraph (2) confirmed as necessary 

and proportionate by a registered medical practitioner unless to do so would be impractical or would involve 

undesirable delay. 

 

(7) The public health officer, or a person implementing the requirement or restrictions imposed by the 

public health officer, may use reasonable force. 
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(8) (1) A person on whom a requirement or restriction is imposed under sub-paragraph (2) may appeal 

against it (or against any variation of it or any extension of the period to which it relates) to a magistrates‘ court. 

 (2) An appeal may be brought on behalf of P where they lack the capacity to do so by any person or 

body engaged in caring for P or interested in their welfare. 

 

    (3) On an appeal under this paragraph the court may— 

(a) confirm the requirement or restriction (or variation or extension), with or without modification, or 

(b) quash the requirement or restriction (or variation or extension). 

 

 (9) For the avoidance of doubt, this paragraph is subject to the European Convention on Human Rights. 

 

 

4.6 Human Dignity and Fundamental Rights: avoiding inhumane and degrading treatment 

 

As explained above, hard strategies should only be contemplated where isolation and cohorting cannot be 

achieved by soft strategies and where it is consented to, or in the resident‘s best interests or necessary and 

proportionate for the protection of other people or the public health. Generally, the hardest strategy that will be 

necessary in any given situation is cohorting, surveillance, wearable trackers, locking a door on a compliant 

resident, or moving a resident. However, there will be occasions where this proves insufficient, and where a 

social care home will need to contemplate even harder strategies. These are most difficult cases. In severe cases, 

the person must walk and any attempt at isolation, let alone restraint, will inevitably lead to severe distress. This 

can arise when a resident‘s pain, discomfort or anxiety cannot be relieved in any way other than walking. 

Antipsychotic medication is another cause of this profound need to walk (akathisia).
110

 What, if anything, is the 

absolute limit with these residents during the pandemic, when one is seeking to save lives? Is it lawful to use 

pharmaceutical sedation over an extended period? To remove basic fundamental aids such as shoes, spectacles 

or walking frame? To pin a resident to their bed using a combination of abdominal and side straps, and rails, so 

that the resident cannot get out of bed or their chair? 

 

In English law, the ECHR sets enforceable limits: actions taken by, or sanctioned by government policy, 

must not amount to inhumane or degrading treatment (Article 3, ECHR), put the resident‘s life in serious and 

imminent danger (Article 2, ECHR), or be an unnecessary or disproportionate interference with the resident‘s 

protected rights. In our view, the strategies queried in the paragraph above (extended sedation, removing basic 

aids such as spectacles, and pinning down) would amount to inhumane and degrading treatment. If the resident 

resists, they could also potentially amount to a breach of the government‘s positive obligation to protect life 

(Article 2, ECHR). However, government policy cannot sanction walking about when all other strategies fail to 

restrain a COVID-19 positive resident, because this would put other residents‘ lives at risk and breach their 

Article 2 rights. In these circumstances, additional resources must be found to provide more staff or more space 

for the walker. Ethically one hopes that additional financial resources are found long before a situation gets to 

this point. However, the ethical principle that resources be fairly allocated (ethical principle 10 in Section 3 
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above) is the principle that is least protected by law; the reason being that resource allocation is seen as a 

political rather than judicial decision. 

 

5. Conclusion 

 

The first surge of COVID-19 shook public confidence in the safety of care home residents. Many 

vulnerable residents died, and the first legal actions are now beginning to emerge in England.
111

 This article set 

out to answer three questions: 1) in what circumstances is it lawful to isolate residents of social care homes to 

prevent transmission of COVID-19, in particular residents with a strong need to walk? (2) what types of 

strategies are lawful to curtail walking and achieve isolation and social distancing? (3) is law reform required? 

Answering these questions led us to advance seven arguments. 

 

First, we noted that the pandemic raised issues for all social care home residents with independent 

mobility, with some situations being more challenging than others. Due to the highly diverse circumstances 

blanket rules are inappropriate. We recommended a principles-based approach coupled with case-by-case 

application of the principles for individual residents. We described a set of well-established ethical principles 

that provide guidance. These principles could steer developments internationally and in professional guidance. 

The English legal framework reflects these principles and takes them a step further by making them enforceable. 

 

Second, we argued that applying the principles requires very careful consideration. A blanket policy on 

isolation is likely to be unlawful. The benefits of avoiding transmission vary; COVID-19 has high but not 

universal morbidity and mortality in care homes. One can thus predict that avoiding the virus will spare some 

residents bad cold-like symptoms, but in many cases save their life or the lives of others, or spare them or others 

from a disease causing severe discomfort, agitation and breathlessness.
112

 Adding to the complexity, the 

detriments of isolation are highly variable for residents who walk about. For some residents, particularly the 

elderly, isolation that curtails walking for weeks or months will radically reduce their quality of life. 

 

Third, there are soft and hard strategies to restrict walking about, and hard strategies should not be 

considered unless soft strategies have been exhausted. Soft strategies are based on non-harmful persuasion to 

isolate. They include repeated explanations about the purpose of social distancing, addressing unmet needs that 

might be the driving force for walking about (e.g. pain, hunger/thirst, boredom), enticing a resident back to their 

room, increasing stimulation in their own room and increasing staff:resident ratio. Hard strategies include 

cohorting, removal to other accommodation, physical restrictions and pharmaceutical interventions. These 

strategies involve potential harms and ethical concerns. Unfortunately, despite always using soft strategies in 

preference to harder strategies, it will be necessary to consider harder strategies for a significant number of 

people. Around 850,000 people (most of whom are aged 50 or over) are living with dementia in the UK, and 

Alzheimers UK predicts that this figure will rise to 1 million people by 2025. Of these, around a third (288,000) 

are currently living in residential care settings.
113

 Thus, even a small percentage for whom soft strategies are 
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insufficient equates to a significant number of individuals across the UK, and there will be many more across 

the world. The issues thus cannot be ignored. 

 

Fourth, in England, the final decision on isolation, the decision-maker, the means of achieving it, and 

the legal justification differ depending on: 

 

a. whether the social care home resident has the mental capacity to make their own decision and is 

consenting or not; 

b. the resident‘s personal circumstances and whether preventing them from walking about is in their 

best interests; 

c. whether the restrictions amount to what the law terms ‗a deprivation of liberty‘; 

d. whether the purpose of isolation is to protect third parties rather than the resident‘s best interests; 

e. whether the strategy for isolation respects human dignity. 

 

Fifth, where the goal is to protect other people, the legal justification for isolation must be carefully 

analysed. Borderline cases could arise where a COVID-positive resident lacking capacity expressly refuses to 

isolate. In this case, isolation is not manifestly in the interests of the resident whose liberty is restricted, but 

rather third parties and the public health. Tenuously it could be argued that isolation protects the COVID-

positive resident from retaliation by other angry residents. Alternatively it might be said that it is in the walking 

resident‘s interest to act altruistically to protect other people, or to act as a ‗reasonable citizen‘. However, this 

reasoning must be approached with considerable caution. While self-defence from hypothetical attack, altruistic 

protection of others, and reasonableness are likely to be in an incapacitated resident‘s interests, it may not be in 

their best interest, all matters considered, to be restrained or sedated contrary to their express refusal. An 

evaluation of best interests must give appropriate weight to different issues, and balance the certain and possible 

gains against certain and possible losses.
114

 

 

Sixth, there is a lacuna in the English legal framework, and potentially other countries as well where 

the underlying reason for preventing walking is to protect third parties and the public health, rather than to 

protect the person whose liberty is restricted. In England, PHOs‘ powers are legislatively limited, and under-

resourced. Unlike DoLS decision-makers, PHOs cannot authorise that a bedroom be locked or a care home 

resident be sedated. Nor can PHOs exercise reasonable force. Although the court‘s inherent jurisdiction might 

fill the gap, this is uncertain. Whether and how to fill this gap is an issue that Parliament should consider 

carefully. With the necessary safeguards, we recommend an amendment to the Coronavirus Act 2020. 

 

Seventh, in some cases the stakes will be very high. A COVID-19 positive resident may be extremely 

agitated being locked in a room, yet refuse to stop walking about. Would it be acceptable during the pandemic 

to take steps that would ordinarily be regarded as reckless and unacceptable in order to protect the lives of 

others? In our view, some actions are exceptionally permissible in the conditions of the pandemic, but actions 

taken by, or sanctioned by government policy, must not amount to inhuman or degrading treatment, put the 

resident‘s life in serious and imminent danger, or be an unnecessary or disproportionate interference with the 
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resident‘s protected rights. In our legal (and ethical) view, extended sedation, removing basic aids such as 

spectacles, and pinning down would amount to inhumane and degrading treatment. If the resident resists, 

putting them at risk of serious physical harm from a fall, they could also amount to a breach of the government‘s 

positive obligation to protect life (Article 2 of the European Convention on Human Rights). In these 

circumstances, additional resources must be found to provide more staff or more space for the walker. 

 

Through this analysis we showed that English law goes a long way towards providing a suitable legal 

framework to manage the potential spread of COVID-19 in social care homes. However, the law is complex and 

strained by the challenges of COVID-19 infections.
115

 Residents, their families and social care home staff 

would all benefit from greater clarity about the issues that need to be balanced, and the legal powers available in 

different situations. Furthermore, a legal framework also provides some protection against undue and excessive 

restrictions. Current DHSC guidance is a good start, however it is not sufficiently clear for the sorts of situations 

that arise in social care homes with residents who walk about, and arguably overstates the applicability of 

existing MCA DoLS safeguards, the Ferreira principle, the MHA, and the Coronavirus Act. As a result, a large 

amount of isolation and cohorting has probably been going on that restricts the residual liberty of residents in 

social care homes without clear authority. Some patients are probably being isolated, possibly sedated, when it 

is not in their best interests. DoLS applications and reviews seem not to be happening as often as they should, 

meaning some residents are being isolated without appropriate safeguards, and there is a gap in the law which 

means that physical restriction and sedation cannot lawfully take place when a COVID-positive social care 

home patient resists isolation and poses risks to other residents. 

 

This article elucidates the issues not to lay blame. Instead it seeks to provide a better, clearer ethical 

and legal framework for future waves of the pandemic; to discourage care homes from areas of legal ‗thin ice‘; 

and to avoid draconian restrictions becoming normalised in care homes as a result of the pandemic whilst 

protecting vulnerable people from COVID-19. We have also described a legislative amendment to close the 

English legal lacuna, at the same time stressing that it is important that coercive powers are time-limited and 

supported by appropriate ethical guidance. The objective is not to make physical restraint and sedation 

administratively easier, but to have systems available for the full range of dilemmas raised by COVID-19 so that 

conscientious decision-makers can balance competing issues, and take action with appropriate safeguards to 

protect the rights of residents. 
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