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In the past two decades, therapeutic jurisprudence (TJ) has become one of the most important theoretical
approaches to the law. But, there has, as of yet, been puzzlingly little written about the relationship between TJ
and international human rights law. To be sure, there has been some preliminary and exploratory work on the
relationship between TJ and international law in general, but virtually nothing on its relationship to international
human rights law in a mental disability law context. This paper seeks to focus on this lack of consideration, to
speculate as to why that might be, and to offer some suggestions as to how to infuse some new vitality and
vigor into this important area of law and social policy.
In this article, first, I offer a brief explanation of TJ. Next, I discuss, also briefly, the impact (and the potential future
greater impact) of the recently-ratified United Nations Convention on the Rights of Persons with Disabilities
(CRPD) on this area. Then, I consider the sparse commentary currently available on the intersection between
TJ and international law in general, and will speculate as to why this is so sparse. Then, I offer some thoughts
as to the TJ/international human rights law connection, looking specifically at three questions that require
far more attention from this perspective (access to counsel, the use of state-sanctioned psychiatry as a tool of
political oppression, and the potential redemptive power of the CRPD), and describe a research agenda that
scholarsmight turn to in furtherance of the investigation of the relationships between therapeutic jurisprudence,
international human rights law and mental disability law. I conclude by calling on scholars, activists, advocates
and practitioners to begin to take this connection seriously in their future work.

© 2014 Elsevier Ltd. All rights reserved.

1. Introduction

In the past quarter century, therapeutic jurisprudence (TJ) has
become one of the most important theoretical approaches to the law.
From a few initial law review articles by its founders – David Wexler
and BruceWinick – it has grown to a worldwidemovement that has in-
spired professors, lawyers, mental health professionals, judges, and
others, and has been acknowledged as the impetus for the entiremental
health court movement. It has created a sea change of thinking about
the advocacymodel, about the criminal trial process, about the relation-
ship between mental health laws and persons regulated by those laws,
and the ways that lawyers think about themselves and their roles.1

But, there has, as of yet, been puzzlingly little written about the rela-
tionship between TJ and international human rights law. To be sure,

there has been some preliminary and exploratory work on the relation-
ship between TJ and international law in general, but virtually nothing
on its relationship to international human rights law in amental disabil-
ity law context. I have written this paper to bring some attention to this
lack of consideration, to speculate as to why that might be, and to offer
some suggestions as to howwemight be able to infuse some new vital-
ity and vigor into this important area of law and social policy.

The paper will proceed in this manner. First, I will offer a brief expla-
nation of TJ. Next, I will discuss, also briefly, the impact (and the poten-
tial future greater impact) of the recently-ratified United Nations
Convention on the Rights of Persons with Disabilities (CRPD) on this
area. Then, I will consider the sparse commentary currently available
on the intersection between TJ and international law in general, and
will speculate as towhy this is so sparse. Then, I will offer some thoughts
as to the TJ/international human rights law connection, looking specifi-
cally at three questions that require far more attention from this per-
spective, and will conclude by calling on scholars, activists, advocates
and practitioners to begin to take this connection seriously in their
future work.

The paper's title comes fromBobDylan's brilliant song, The Lonesome
Death of Hattie Carroll, mostly a true story. Hattie Carroll was a fifty-one-
year-old, black hotel worker who died after having been struck with a
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cane at a Baltimore, Maryland charity ball by William Zantzinger, a
twenty-four-year-old, Maryland tobacco farmer.2 Zantzinger, already
intoxicated, demanded another drink and complained when Carroll
said, “Just a minute, sir”.3 Zantzinger was originally charged with mur-
der, but that charge was subsequently reduced to manslaughter. He
was convicted by a three-judge panel and sentenced to six months in
jail.4 In his epic work, DYLAN'S VISIONS OF SIN, Christopher Ricks begins his
“Justice” chapter with an essay on Hattie Carroll, characterizing it as a
song “that brings home the falsity of the boast … that ‘the courts are
on the level.’”5

The line which begins the title of this paper, “the ladder of the law
has no top and no bottom,” has been characterized as the “words that
are the cornerstone of justification for the justice system in model cap-
italist democracies,”6 and words that reject “the August claim of the ju-
diciary” as utterly “hollow.”7 It has been cited many times in different
contexts, perhapsmost notably by the historian (andnot coincidentally,
Dylan scholar) Sean Wilentz, in his appearance before the House Judi-
ciary Committee, decrying the Republican efforts to impeach President
Clinton, rejecting the argument that such impeachment would vindi-
cate the rule of rule – proving that the ladder of the law had no top
and no bottom – as “nonsense, logically and historically.”8 For persons
with mental disabilities, institutionalized on all continents, these analy-
ses ring true. My hope is that the application of the precepts of thera-
peutic jurisprudence may make a real and lasting change.

2. Therapeutic jurisprudence9

One of the most important legal theoretical developments of the
past two decades has been the creation and dynamic growth of thera-
peutic jurisprudence.10 Initially employed in cases involving individuals
with mental disabilities, but subsequently expanded far beyond that
narrow area, therapeutic jurisprudence presents a new model for
assessing the impact of case law and legislation, recognizing that, as a
therapeutic agent, the law that can have therapeutic or anti‐therapeutic

consequences.11 The ultimate aim of therapeutic jurisprudence is to de-
terminewhether legal rules, procedures, and lawyer roles can or should
be reshaped to enhance their therapeutic potential while not subordi-
nating due process principles.12 There is an inherent tension in this in-
quiry, but David Wexler clearly identifies how it must be resolved:
“the law's use of mental health information to improve therapeutic
functioning [cannot] impinge upon justice concerns.”13 Thus, “an inqui-
ry into therapeutic outcomes does not mean that therapeutic concerns
‘trump’ civil rights and civil liberties.”14

Therapeutic jurisprudence “asks us to look at law as it actually im-
pacts people's lives”15 and focuses on the law's influence on emotional
life and psychological well-being. 16 It suggests that “law should value
psychological health, should strive to avoid imposing anti-therapeutic
consequences whenever possible, and when consistent with other
values served by law should attempt to bring about healing and
wellness”.17

In recent years, scholars have considered a vast range of topics
through a therapeutic jurisprudence lens, including, but not limited to,
all aspects of mental disability law, domestic relations law, criminal
law and procedure, employment law, gay rights law, and tort law.18 It
is also recognized as one of the major inspirations for the creation of
mental health courts.19 As Professor Ian Freckelton has noted, “it is a
tool for gaining a new and distinctive perspective utilizing socio-
psychological insights into the law and its applications”.20 It is also
part of a growing comprehensive movement in the law towards estab-
lishing more humane and psychologically optimal ways of handling
legal issues collaboratively, creatively, and respectfully.21 In its aim to
use the law to empower individuals, enhance rights, and promote
well-being, therapeutic jurisprudence has been described as “… a sea-
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change in ethical thinking about the role of law… amovement towards
amore distinctly relational approach to thepractice of law…which em-
phasizes psychological wellness over adversarial triumphalism”.22 That
is, therapeutic jurisprudence supports an ethic of care.23 Importantly, TJ
is now being written about in other languages, ranging from Swedish24

to Dutch25 to French26 to Hebrew27 to Urdu,28 and TJ works are being
translated into many other languages as well.29

One of the central principles of therapeutic jurisprudence is a com-
mitment to dignity.30 Therapeutic jurisprudence “values” the dignity
of the individual human being.31 Professor Amy Ronner describes the
“three Vs”: voice, validation and voluntariness,32 arguing:

What “the three Vs” commend is pretty basic: litigants must have a
sense of voice or a chance to tell their story to a decision maker. If
that litigant feels that the tribunal has genuinely listened to, heard,
and taken seriously the litigant's story, the litigant feels a sense of
validation. When litigants emerge from a legal proceeding with a
sense of voice and validation, they are more at peace with the out-
come. Voice and validation create a sense of voluntary participation,
one inwhich the litigant experiences the proceeding as less coercive.
Specifically, the feeling on the part of litigants that they voluntarily
partook in the very process that engendered the end result or the
very judicial pronunciation that affects their own lives can initiate
healing and bring about improved behavior in the future. In general,
human beings prosper when they feel that they are making, or at
least participating in, their own decisions. 33

The question to be posed in this paper is this: to what extent can
international human rights law reach out to therapeutic jurisprudence

to best insure that these principles written about by Professor
Ronner – the principles of voluntariness, voice and validation – can be
fulfilled?34 Again, it is puzzling that so little has been written about
the relationship between TJ and international human rights law, be-
cause one would think that international human rights law does – or,
at least, should –mirror these principles (aswell as a fourth “V” principle
to be added, that of visibility)35, and that this mirroring would have led
to a robust literature, to academic programs and to a comprehensive
evaluation of how these approaches to the law intersect in a mutually
reinforcing way.36 That this has not happened yet is a dilemma we
must confront. TJ articulates these principles; international human
rights should adopt them.

3. The Convention on the Rights of Persons with Disabilities37

The Convention on the Rights of Persons with Disabilities (CRPD) “is
regarded as having finally empowered the ‘world's largest minority’ to
claim their rights, and to participate in international and national affairs
on an equal basis with others who have achieved specific treaty recog-
nition and protection.”38 This Convention is the most revolutionary in-
ternational human rights document ever created that applies to
personswith disabilities.39 It furthers the human rights approach to dis-
ability and recognizes the right of people with disabilities to equality in
most every aspect of life,40 firmly endorses a social model of disability,
and reconceptualizes mental health rights as disability rights — a clear
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Birgden & Michael L. Perlin, “Where the Home in the Valley Meets the Damp Dirty Prison”:
A Human Rights Perspective on Therapeutic Jurisprudence and the Role of Forensic Psycholo-
gists in Correctional Settings,14 AGGRESSION & VIOLENT BEHAV. 256 (2009) (Birgden & Perlin,
Home in the Valley); Astrid Birgden & Michael L. Perlin, “Tolling for the Luckless, the Aban-
doned and Forsaked”: Therapeutic Jurisprudence and International Human Rights Law as Ap-
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(same); Robert Williams, Encounters on the Frontiers of International Human Rights Law:
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race theory); Douglas Sanders, Getting Lesbian and Gay Issues on the International Human
Rights Agenda, 18 HUM. RTS. Q. 67 (1996) (gay rights theory).
37 This section is generally adapted from Perlin, Gates of Eden, supra note 19, andMichael
L. Perlin,Understanding the Intersection between International HumanRights andMental Dis-
ability Law: The Role of Dignity, in THE ROUTLEDGE HANDBOOK OF INTERNATIONAL CRIME AND JUSTICE
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38 Rosemary Kayess & Phillip French, Out of Darkness into Light? Introducing the Conven-
tion on the Rights of Persons with Disabilities, 8 HUM. RTS. L. REV. 1, 4 n. 17 (2008). See, for example,
statements made by the High Commissioner For Human Rights, Louise Arbour, and the
permanent representative of New Zealand and chair of the ad-hoc committee on a Com-
prehensive and Integral International Convention on the Protection and Promotion of
the Rights and Dignity of Persons with Disabilities, Ambassador Don Mackay, at a special
event on the Convention on the Rights of Persons with Disabilities, convened by
the UN Human Rights Council, 26 March 2007, available at: http://www.unorg.ch/
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and direct repudiation of themedical model that traditionally was part-
and-parcel of mental disability law.41 “The Convention sketches the full
range of human rights that apply to all human beings, all with a partic-
ular application to the lives of persons with disabilities.”42 It provides a
framework for insuring that mental health laws “fully recognize the
rights of those with mental illness.”43 There is no question that it has
“ushered in a new era of disability rights policy.”44

It describes disability as a condition arising from “interaction with
various barriers [that] may hinder their full and effective participation
in society on an equal basis with others” instead of inherent limita-
tions,45 and extends existing human rights to take into account the spe-
cific rights experiences of personswith disabilities.46 It calls for “respect
for inherent dignity”47 and “non-discrimination.”48 Subsequent Articles
declare “freedom from torture or cruel, inhuman or degrading treat-
ment or punishment,”49 “freedom from exploitation, violence and
abuse,”50 and a right to protection of the “integrity of the person.”51

The CRPD is unique because it is the first legally binding instrument
devoted to the comprehensive protection of the rights of persons with
disabilities. It not only clarifies that States should not discriminate
against persons with disabilities, but also sets out explicitly the many
steps that States must take to create an enabling environment so that
persons with disabilities can enjoy authentic equality in society.52 One
of the most critical issues in seeking to bring life to international
human rights law in a mental disability law context is the right to ade-
quate and dedicated counsel. The CRPD mandates that “States Parties
shall take appropriate measures to provide access by persons with
disabilities to the support they may require in exercising their legal
capacity”53 Elsewhere, the convention commands:

States Parties shall ensure effective access to justice for personswith
disabilities on an equal basis with others, including through the pro-
vision of procedural and age appropriate accommodations, in order
to facilitate their effective role as direct and indirect participants,

including as witnesses, in all legal proceedings, including at investi-
gative and other preliminary stages.54

The extent to which this Article is honored in signatory nations
will have a major impact on the extent to which this entire Convention
affects persons with mental disabilities.55 If and only if, there is a mech-
anism for the appointment of dedicated counsel,56 can this dream
become a reality.57

The ratification of the CRPDmarks themost important development
ever seen in institutional human rights law for persons withmental dis-
abilities. The CRPD is detailed, comprehensive, integrated and the result
of a careful drafting process. It seeks to reverse the results of centuries of
oppressive behavior and attitudes that have stigmatized persons with
disabilities. Its goal is clear: to promote, protect and ensure the full
and equal enjoyment of all human rights and fundamental freedoms
of all personswith disabilities, and to promote respect for their inherent
dignity.58 Whether this will actually happen is still far from a settled
matter.

4. The relationship between TJ and international law

There have been significant TJ developments in many other aspects
of international law. Michael King catalogs these,59 making reference
to, inter alia:

• Allan and Allan's study of the therapeutic aspects of South Africa's
Truth and Reconciliation Commission,60

• Cooper's consideration of the implications of therapeutic jurispru-
dence for the human right of self-determination in international
law,61

• King and Guthrie's suggestion that the Northern Territory Emergency
Response legislation in Australia is anti-therapeutic, hindering the leg-
islation's objective of the well-being of the relevant Northern Territory
communities,62

• Olowu's evaluation of TJ as a means of humanizing criminal justice in
Africa,63

• Nicholson's examination of the anti-therapeutic effects of child labor
laws in South Africa,64 and

• Munir's study of therapeutic jurisprudence in relation to juvenile justice
in Pakistan.65

But there has been little examination of the TJ/IHR overlap, especial-
ly as it relates to issues involving persons with mental disabilities.
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5. The relationship between TJ and international human rights law

There has been some important work done on the relationship of TJ
to the application of international human rights principles to prisoners
and detainees with a mental illness, much of it a response to the reality
that the conditions of prison facilities and forensic facilities around the
world are textbook examples of anti-therapeutic conditions.66 Astrid
Birgden argues forcefully that “applying therapeutic jurisprudence can
assist forensic psychologists in actively addressing human rights in gen-
eral, aswell as prisoners anddetaineeswithmental disabilities in partic-
ular.”67 By way of example, in relation to prisons, Ivan Zinger has urged
that the best approach to ensure that the rule of law is upheld is to view
corrections as being in the human rights business:

The best argument for observing human rights standards is not
merely that they are required by international or domestic law but
that they actually work better than any known alternative — for of-
fenders, for correctional staff, and for society at large. Compliance
with human rights obligations increases, though it does not guaran-
tee, the odds of releasing a more responsible citizen. In essence,
a prison environment respectful of human rights is conducive to
positive change, whereas an environment of abuse, disrespect, and
discrimination has the opposite effect: Treating prisoners with
humanity actually enhances public safety. Moreover, through re-
specting the human rights of prisoners, society conveys a strong
message that everyone, regardless of their circumstance, race, social
status, gender, religion, and so on, is to be treated with inherent
respect and dignity.68

Conditions in forensic facilities across the world shock the con-
science, and, in some instances, are so bereft of humanity that they chal-
lenge the notion that we are a civilized society. 69 Society's lack of
interest in these conscience-shocking conditions screams out for an
in-depth TJ analysis, to demonstrate their destructiveness and their
negative impact on the mental health of those unlucky enough to be
housed in such facilities.

There have been a handful of considerations of the TJ/IHR overlap in
the context of involuntary civil commitment. In an analysis of a British
policy allowing for informal detention in a civil commitment context,
Prof. Kristy Keywood concludes that both a human rights-based analysis
and a TJ-perspective highlight the process “by which vulnerable people
are rendered yetmore vulnerable” through thismechanism.70 But there
is still so much more left to be done.

Remarkably little has been written about connection between these
two important topics.71 Again, fittingly, and not surprisingly, the most
important piece was by Bruce Winick,72 and it grew from another con-
ference at New York Law School in 2002 on the relationship between
these two approaches to the law.73 In that piece, Winick looked at the
then-recent developments in Hungary and Bulgaria, describing the
progress of mental health law from the medical model (with lack of
treatment and human rights abuses in institutions) to a legal rights-
basedmodel (with improved but vague civil commitment and due pro-
cess standards) to a therapeutic jurisprudence model (to balance legal
and therapeutic needs of civilly committed patients).74 He identified
the convergence between therapeutic jurisprudence and human rights
values in civil commitment procedures such as liberty, due process,
the right to treatment and to refuse treatment, and the exercise of
decision-making.75 In this analysis, he concluded that:

The remedy for the abuses in the mental health system of Hungary
and other Eastern European nations is a healthydose of international
human rights law and therapeutic jurisprudence. As that region
moves from a medical, to a legal, to a therapeutic jurisprudence
model of civil commitment, we can expect to see reforms in mental
health law and practice that will both protect individual liberty and
promote improved mental health and psychological well-being.76

This leaves us with an important question: how can we expand the
TJ/IHR overlap?

6. Expanding the TJ/IHR overlap

As should be clear, it is essential that scholars begin to take seriously
the relationship between TJ and IHR in this context. To some extent, it is
puzzling that there has been so littlework done in this area. Perhaps it is
because so much of the international human rights scholarship is writ-
ten at the level of high philosophy.77 This leaves, on the surface at least,
little room for the theoretical/practical perspectives that TJ encourages/
demands. Perhaps it is because TJ's roots are in mental disability law,
and, traditional human rights advocates were never particularly inter-
ested in mental disability law issues (the rankest form of sanism, to be
sure):78

Historically, mainstream human rights protection systems and ad-
vocacy organizations rarely acknowledged mental disability rights
as part of their mandates, and often simply ignored the existence
of such rights.79 The human rights issues encountered by persons
with mental disabilities may have been perceived as too complex
or esoteric. This challenge was sometimes articulated in rather
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unfortunate ways, such as “We work in human rights, not mental
disability rights.” While the oblique suggestion that people with
mental disabilities were not “human” was generally unintended, it
may well have reflected deep-seated beliefs that they were some-
how less human than the broader population whose human rights
merited unquestioned protection.80

There may be other reasons as well. Participants on the TJ LISTSERV
offered these fascinating and provocative responses:

• “People with mental disabilities … are treated not as rights holders
but as objects needing society's mercy”;81

• “[There is] an uncritical acceptance by many lawyers of a version of
human rights that privileges civil and political rights over social eco-
nomic and cultural rights”;82

• “The early embracers [of TJ] were practitioners; … few practitioners
invoke international law … Practitioners did not see utility in the
combination”;83

• “[Reasons include] the inherent complexity of mental health prob-
lems and solutions, the existing levels of pro-social vs. antisocial
responses already habituated in any given culture, our human tenden-
cy towards punishment over altruism when fearful and uncertain,
[and] the invisible nature of the condition or disease.”84

All of these ideas have real merit, and each is worth a follow-up ar-
ticle of its own. But the fact remains that this intersection is still sadly
under-considered. Consider three discrete, but overlapping, issues, in
this context: access to counsel, the use of state-sanctioned psychiatry
as a tool of political oppression, and the potential redemptive power
of the CRPD. Together a focus on these three topics will best illuminate
why we need to pay more attention to the intersection of these topics.

6.1. Counsel85

Consider first the issues related to adequacy of counsel.86 As stated
flatly by Judge Juan Ramirez and Professor Amy Ronner, “the right to
counsel is… the core of therapeutic jurisprudence.”87 If counsel in inter-
national human rights cases fails to meet the standards articulated in
the CRPD — as well as constitutional minima — it strains credulity to
argue that such a practice might comport with TJ principles. TJ is the
perfect mechanism “to expose [the law's] pretextuality”;88 this
pretextuality is clear in the international human rights context.

Consider now why adequate and dedicated counsel is critical to the
favorable resolution of all of these “talking points” of TJ:

• Inmanynations there is nomental health lawat all.89 if there is no law
at all, the mental health system cannot comport with TJ principles.
This should be self-evident, but requires some mention. The absence
of law must inevitably cause social and cognitive dissonance, and
thus detrimental to mental health and anti-therapeutic.90

• Beyond this, there can be no question that the institutional
conditions in psychiatric institutions worldwide are utterly anti-
therapeutic.91 Conditions in hospitals that colleagues of mine and I
have observed (in Nicaragua, Bulgaria, Kyrgyzstan, Serbia and other
nations)92 glumly and tragically reflect conditions similar to those in
Wyatt v. Stickney93 and in other “first generation” right to treatment/
institutional conditions cases in the United States dating back to the
1970s.94 Conditions that advocates observed in Eastern Europe in
the early years of this century “… eerily reflected the conditions at
Willowbrook State School in New York City when they were exposed
to a stunned nation some thirty years ago.”95 Not unimportantly, the
court's final order in that case was “overtly premised on therapeutic
ends.”96

• Also, if there is no objectively fair means of assessing the need for a
person to be hospitalized and/or no procedural or substantive stan-
dards for determining the need for hospitalization, such a system is
anti-therapeutic per se.97 By way of example, the literature demon-
strates that patients' negative perceptions of the civil commitment
process “can potentially hinder their progress under traditional
mental-health therapies and treatment” 98 In his book-length treat-
ment of the relationship between civil commitment and therapeutic
jurisprudence, Prof. Bruce Winick characterized the traditional com-
mitment process as a “phony ritual [, producing] distrust on the part
of the patient that undermines the presumed benefits of hospitaliza-
tion.”99 Interestingly, in the same book, Winick argues, based on a
TJ model, for the incorporation of international human rights princi-
ples into the commitment process, concluding that, in the Eastern
European context, such a model “can do much to convert the mental
health system … into a more humane and therapeutic one that
can provide help to those suffering from mental illness without in
the process harming them.”100

• Also, the evidence demonstrates how badly the current state of
community treatment fails when assessed by the standards of thera-
peutic jurisprudence.101 It should be evident that a failure to provide
community services – especially to individuals that the institution
concedes need not be in the hospital and are not benefitting from
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hospitalization – is anti-therapeutic per se. Explicitly, the concept of TJ
demands “greater access to community services.”102 Consider in this
context the significance of the US Supreme Court's decision in
Olmstead v. L.C.103:

We have known – for decades – that community treatment “works”
better, that there is less improper use of antipsychotic medication in
community settings, that community patients are less stigmatized,
and stand a better chance of authentic reintegration into all aspects
of social, economic and personal life.104

The presence of vigorous and independent counsel also best assures
procedural justice. Prof. Christopher Slobogin phrases the key issue this
way:

The procedural justice literature has clearly established that a proce-
dure that gives participants a full opportunity to present their ver-
sion of the facts enhances perceptions of fairness, satisfaction with
outcomes, and respect for the process. Conversely, a procedure that
does not do so is more likely to create antipathy toward the system
among those it has frustrated.105

No remedywill succeed unless there is amajor infusion of therapeu-
tic jurisprudence.

6.2. State sanctioned psychiatry as tool of abuse

The use of state-sanctioned psychiatry to suppress political dissent is
well-documented.106 Such abuse violates dignity and suppresses the
voice of those institutionalized.107 It also delegitimatizes the process in-
volved, making that process anti-therapeutic not solely for those insti-
tutionalized because of political actions but also for all others whose
commitments are based on the same laws.108 There are multiple rea-
sonswhynations such as Russia and China have regularly circumvented
procedural safeguards: “to allow for indefinite confinement, and to stig-
matize and thus discredit potential political threats.”109 These nations
treat patients in public psychiatric hospitals in ways that utterly fail to
meet minimal standards of human decency, and freely perpetuate
these actions “because thepersonswho are institutionalized are stigma-
tized as a result of their mental illness and are thus discredited as
human beings.”110

6.3. The CRPD

The Convention on the Rights of Persons with Disabilities is a
document that resonateswith TJ values, and “look[s] at law as it actually
impacts people's lives.”111 The lynchpin for effective and meaningful
CRPD enforcement is the presence of dedicated, advocacy-focused
counsel available to represent persons with CRPD complaints or

grievances.112 “The failure to assign adequate counsel bespeaks sanism
and pretextuality and a failure to consider the implications of therapeu-
tic jurisprudence.”113

Again, consider the connection between the CRPD and TJ values.114

There is noquestion that the CRPD reflects the three principles articulat-
ed by Prof. Ronner— voice, validation and voluntariness. Each section of
the CRPD empowers persons with mental disabilities, and one of the
major aims of TJ is explicitly the empowerment of those whose lives
are regulated by the legal system.115 I believe that the time is right for
scholars to engage in a close and careful reading of the TJ literature,
and then apply their findings to questions related to the implementa-
tion of this Convention.116

Of course, the CRPD does not exist in a vacuum. In reinforcing their
position that therapeutic goals not trump other “important goals,”
Winick and Wexler have emphasized that “the due process right to ef-
fective counsel is one such goal.”117 Consider the analogous dilemma
of the quality of counsel in death penalty cases. Any system offering in-
adequate counsel would lead to a failure to insure that mental disability
evidence is adequately considered and contextualized by death penalty
decision-makers, and such a system “fails miserably from a therapeutic
jurisprudence perspective.”118 Certainly, nations that provide no coun-
sel for persons facing civil commitment, institutionalized, or seeking re-
lease and/or aftercare treatment fail just as miserably. Again consider
the conclusion of Judge Ramirez and Professor Ronner: “the right to
counsel is also the core of therapeutic jurisprudence.”119 Without such
counsel, the entire mental disability law process is nothing more than
a “pretextual charade.”120 Again, scholars need to carefully consider
the TJ implications of this “charade” from an international human rights
law perspective.

Finally, consider the plight of individuals with mental disabilities in
Asia, currently unable to take their grievances to an inter-regional
court or commission. I believe that it is essential that a disability rights
tribunal be created for that area so as to give life to international
human rights.121 Given the lack of counsel available, the promise of
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the CRPD may be little more than an empty shell for individuals from
this region. Without such a Tribunal, persons with mental disabilities
will continue to suffer severe violations of their human rights by the
States as there is no other way to feasibly or realistically enforce these
rights, nor is there any way for persons with mental disabilities to
meaningfully address these violations. The continued suffering of
these severe violations is a complete repudiation of the spirit and the
substance of therapeutic jurisprudence.

In short, in each of these key areas, the need to examine, understand
and expand the relationship between international human rights and
therapeutic jurisprudence is essential. It is impossible for us to achieve
meaningful ameliorative change in ourmental disability law systemun-
less we begin to take this connection seriously and to re-envision the
way we regulate the practice of mental disability law (especially,
though not exclusively, institutional mental disability law) using these
tools of legal change. Scholars, activists, advocates and practitioners
must begin to take this connection seriously in their future work if we
wish to avoid the specter, in the words of an expert witness – himself
a Holocaust survivor – in the famous US case of Pennhurst State School
& Hospital v. Halderman,122 of facilities that are akin to “Dachau, without
ovens.”123

Consider this brief “research agenda” that scholars might turn to in
furtherance of the investigation of the relationships between therapeu-
tic jurisprudence, international human rights law and mental disability
law, some of which relate to topics already mentioned, and some of
which are new. A focus on each of these ten items would make a
major contribution to this investigation:

1. The TJ implications of the impact of the “Asian values” argument124

on development of international human rights in Asian nations.
2. The TJ implications of the differences in legal education in civil/

common law nations as it relates to development of international
human rights lawyers.

3. The TJ implications of promoting adherence to articles of the CRPD.
4. The TJ implications of instituting reform of forensic facilities.
5. The TJ implications of methods of providing counsel to individuals

facing civil commitment, or seeking release from hospitals.
6. The TJ implications of extent to which alternative community facil-

ities are provided for persons currently in psychiatric institutions.
7. The TJ implications of perpetuation of the death penalty in the face

of international human rights standards calling for its abolition.

8. The TJ implications of the expansion of problem-solving courts
(mental health courts in specific).

9. The TJ implications of guardianship practices around the world.
10. The TJ implications of policies that sanction jailing and imprisoning

juveniles in adult facilities.

Adoption of this research agenda would make a huge difference in
the lives of those who are institutionalized around the world.

7. Conclusion

The first law review article applying international human rights
principles to persons with mental illness appeared in 1993, some
three years after David Wexler and Bruce Winick began to write about
TJ. Winick's link-up of the two was published in 2002.125 These are all
very recent developments in the life of the law. In the past 30 years,
there has been a robust literature in TJ and a robust literature in interna-
tional human rights law. But, again, there has still not been an abun-
dance of literature or analysis that spans these boundaries. In recent
book chapters and a series of law review articles, I have sought to
begin tomake this connection.126 I seek to expand that connection here.

I hope that this article will inspire others to take this path and to
bring together these two emancipatory “pieces” of law and policy. It
will enrich us all, as should be the aim of any scholarship. More impor-
tantly, such new and innovative scholarship has the potential capacity
to change the world.

When Bob DylanwroteHattie Carroll, he changed the world.127 Two
years ago, in an article that was part of a symposium on “Bob Dylan and
the Law,” I wrote this:

Even if Dylan had only written Hurricane128 and The Lonesome Death
of Hattie Carroll, he would have had more of an impact on the way
that the American public thinks about the criminal justice system
than all the professors of criminal law and procedure (including
myself) put together.129

I believe this is still so today.Myhope is that an infusion of therapeu-
tic jurisprudence and international human rights law into mental
disability law will, finally, begin to fix the law's ladder.
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The Art of Bob Dylan's “Hattie Carroll,” # 48 BROADSIDE (July 20, 1964), at 2.
128 Hurricanewas a song about Rubin “Hurricane”Carter, a professional boxer accusedof a
triplemurder committed in a Paterson, New Jersey bar. Carterwas convicted butwas later
granted awrit of habeas corpus, the courtfinding that his convictionwas “predicatedupon
an appeal to racism rather than reason, and concealment rather than disclosure.” Carter v.
Rafferty, 621 F. Supp. 533, 534 (D.N.J. 1985). See Michael L. Perlin, Tangled Up In Law: The
Jurisprudence of Bob Dylan, 38 FORD. URB. L.J. 1395, 1405-07 (2011) (footnotes omitted):

Hurricane is a textbook example of how racism can affect every aspect of the criminal
justice system]: racial disparity in [traffic] stops; accuracy of identifications;] one-man
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